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Ante, Vol. I. page 34. last line, for Rule absolute, read Rule refused. 
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ARGUED AND DETERMINED 



^IN THB 



COURT OF KING'S BENCH, 



nr 



Trinity Term, 



In the Fifty-Fourth Year of the Reign of George III. 



Bennet and Wife against Watson and Another. ^^t& 

nnRESPASS for assault and imprisonment of the wife. Plea, A justice of 
-■- Not guilty. At the trial before Thomson, C. B., at the last ^^Kfeme 
assizes for Kent, the case was this : the defendant Watson was a covert who is 

o mftteriftl wit* 

magistrate residing at Woolwich, and Newhall (the other defend- ness, opon a 
ant) a constable of that place. On the 1st oi January 1813, a Jon^^^^ron^ht 
person having been apprehended on suspicion of felony, and car- before him, 
ried before Watson, the plaintifPs wife was examined as a witness ft^es^ appear 
against the prisoner, and after her examination, was desired by at the sessions 
Watson to procure her husband's .recognizance for her appear- deoce, or to 
ance at the next quarter-sessions ; to which she said tjiat she fo^p*j,elf a^^^ar- 
could not procure it that day, but the next day her husband or ance. 
somebody else should enter into the recognizance. Upon this [ 2 ] 
promise, she was suffered to depart, but not keeping her word, 
on the ISth oi January following was sent for by Watson, who 
again requested her to procure her husband or some other per- 
son to be surety for her appearance to give evidence at Maid'- 
stone, where the sessicms were to be holden ; to which she answer- 
ed that she would not go, and nobody should mahe her. The matter 
was then explained to her fully ; and an hour or more was em- 
V0L.IIL B 



CASES IN TRINITY TERM 



1814. ployed in endeavouring to persuade her; but she continuing to 
refuse, was at last told that a warrant would be signed if she re- 

D F N N ET 

affainsi fused ; and, on her still refusing, the warrant was signed. She 
WA180N. ^ygg jjQt^ however, taken into custody that night ; but by leave 
of the magistrate slept in her own house, and on the next day 
was conveyed by Newhall inside the coach to Maidstone^ where 
(on the 15th) she gave evidence, and the prisoner was convict- 
ed ; and without her evidence he could not have been convicted. 
The warrant was directed to the constable of Woolwich, to con- 
vey and deliver into the custody of the keeper of the gaol at 
Maidstone^ and to the keeper to receive into his custody, the 
plaintifPs wife, she having subscribed her deposition in a case of 
felony, &c., and being a most material and necessary witness, on 
behalf of the king, touching the said felony, and refusing to ap- 
pear at the next general quarter-sessions of the peace to give 
such evidence as she ought to give, and refusing to find due 
sureties for such her appearance, in contempt of the laws and 
against the peace, &c., and her safely keep until delivered by due 
course of law. The plaintiffs having failed in proving notice to 

[ S ] the defendant Watson^ pursuant to the statute (a), he was ac- 
quitted; but proof having been given against ^<?u7/aZZ of a demand 
made of a copy of the warrant, and that he had not complied 
with it, the learned judge allowed a verdict for \s. damages to 
be found against him, giving liberty to move to enter the verdict 
for him, if the Court should be of opinion the action was not 
maintainable. 

A rule nisi was accordingly obtained in the last term, and 
2 Hawh P. C. b. 2. c, 8. s. 58. and c, 16. s. 2. was cited to shew 
that justices may commit those who refuse to be bound, if it ap- 
pear that they can give material evidence. 

Curwood shewed cause, and observed that the position laid 
down in 2 Hawk, c, 8. s. 58. was only given as an opinion and 
not as decided law, and the writer prefoces it with " it is said"; 
and that, as well as several positions of the same sort in other 
text writers, may all be traced to the single authority of 2 Halcj 
P. C 282. It is there said " that the justices who take the in- 
formation of witnesses, may, before the trial, bind over the wit- 
nesses to appear at the sessions, and in case of their refusal either 
to come or to be bound over, may commit them for their con- 
tempt in such refusal, and this is virtually included within their 
commission, and by necessary consequence upon stat. 1 & 2 P. <§• 

(a) 24 G. 2. c, 44. 



IX THE Fifty-fourth Year of GEORGE III. 

M. c. IS," But how, it maybe asked, is it virtually included in 1814. 

their commission, since at common law the power of imprison- 

ment can only be exercised by a court of record {a) ? but a jus- agaU^ 
tice taking examinations on a charge of felony is not a court of Watson. 
record. As little is it a necessary consequence upon stat. 1 &2 L * J 
P 4* M. c. 13. ; for the statute only gives the justices authority to 
bind by recognizance to appear at the next general gaol-deli- 
very ; and therefore to hold that they may by consequence com- 
mit, would be to hold that a greater power is a consequence of 
a lesser. But admitting the doctrine of Lord Hale to be correct, 
still the magistrate here has exceeded his authority, because the 
plaintiflPs wife being under an incapacity, as a married woman, 
to bind herself by recognizance, which is the only surety which 
the statute speaks of, the magistrate could not lawfully commit 
her for refusing to do what she was wholly incompetent to do, 
or if she had done, by going through the form of entering into 
a recognizance, would have been nugatory, but he ought to have 
committed only for refusing to appear. 

Gttmey and Bolland^ contra, relied on the authorities above 
mentioned, and on the uniform practice, in the case both of in- 
fants and married women, to require a recognizance of some 
third person if they refuse to appear, and, in case of refusal of 
such recognizance, to commit. And the plain inference arising 
from the 1 & 2 P. <$* ilf. is, that the justices shall have authority 
to compel the appearance of witnesses at the trial to give evi- 
dence against the party indicted ; for which purpose the statute 
authorizes them to bind all such by recognizance or obligation, 
which must mean such recognizance or obligation as will bind, 
considering the situation of the witness ; and if they have autho- 
rity to bind they must have the means of enforcing it, by com- 
mitment in case of refusal to be bound. 

Lord Ellenborough, C. J. After the construction which [ 5 ] 
has been put on the statute by Lord Hale^ and the practice 
which has obtained since, I think we shall not be very much in- 
clined to disturb it; and we cannot avoid doing so, if we deter- 
mine that this woman, who not only refused to give surety, but 
to appear, might not be committed, in order to be forthcoming 
to aid the purposes of justice. For that would be to pronounce 
that in no case can a magistrate be warranted in committing, 
where there has been a refusal on the part of the witness both 
to find sureties and to appear. But the law intended, that the 

(a) Sec Salk, 200. 12 Mod, 388. 
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CASES IN TRINITY TERM 

18 14. witness should be forthcoming at all events, and it is a lenient 

mode^ which the statute provided, to permit the witness to go 

against ^^ large upon his own recognizance. However, that is only one 
Watson. mode of accomplishing the end, which is the due appearance of 
the witness; therefore where that mode, as well as the end, is 
frustrated, as far as it can be, by the witness's refusal, it seems 
but reasonable that the justice should be warranted in commit- 
ting, which is the only means left of securing the end. 

Le Blanc, J. The justice is not to commit by way of punish- 
ment, but, in order that crimes may not go unpunished, he is to 
secure the appearance of the witness, who is to establish the de- 
linquency, ^fter he shall have been examined before him on oath. 
The statute has provided that the magistrate shall bind him by 
recognizance. From that time the practice has been, and so it 
is laid down by Lord Hale, that he may commit, if the witness 
refuse to appear or enter into a recognizance. Here the woman 
could not enter into her own recognizance, but that was not al- 
[63 leged by her as an excuse, but she voluntarily refused either to 
attend or to find security, and therefore the magistrate could do 
nothing less than commit. If he had done more than was ne- 
cessary to secure her appearance, I agree it would have been bad ; 
but, in this instance, he has done no more than was necessary 
. for that purpose. 

Dampieu, J. (a) The power of commitment is absolutely ne- 
cessary to the existence of the statute of Philip and Mary, for 
imless there were such a power, every person would of course 
refuse to enter into a recognizance, and the magistrate could not 
compel him; and then, if he could further avoid being served 
with a subpoena, the party delinquent might escape unpunished. 
This consideration, coupled with Lord l/aZ^^s judgment, founded 
on the practice, seems to me sufficient to establish the power. 
The question here is respecting a person who is under a legal 
disability; but she not only refuses to give recognizance, but she 
refuses to go, doing as much as in her lay to elude the justice of 
the case. The magistrate, therefore, has done nothing more 
than was proper to secure her appearance at the sessions; upon 
her refusing to go, or to find any recognizance, he commits. It 
seems to me he was right in so doing, the practice has been so, 
and it follows both from the practice; and the <^inion of Lord 
HalCf that the law is so. And, therefore, there must be judg- 
ment for the defendant. 

Rule absolute. 

(a) Bayley^ J., was absent. 
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Power against Walker. j^"i3th. 

I^ASE by the plaintiff, as proprietor of the copyright of the An auignment 
^^ words of a certain song, against the defendant for pirating J^gonSnius^be 
the same. Flea, Not guilty. in wnting, in 

At the trial before Lord EUerAorough, C. J., at the Middlesex ^^e assignee to 
sittingrs after last term, the plaintiff, in order to establish his title, maintain an 

° 1 . . 1 action on the 

proved that one Moore^ the author of a work intitled ^^ A Selec- case for pint- 
tion of iridi Melodies,'' of which this song was one, transferred the *"8 ". 
copyright of the said work b{r verbal agreement to R. Potwer^ of 
Dublin^ who agreed also by parol with the plaintiff, that the 
plaintiff should have the exclusive right of publishing and selling 
the work in England^ reserving to himself the right of selling it 
in Ireland* Whereupon it was objected for the defendant, 1st, 
That by stat. 8 Ann. c. 19* every assignment of copyright must 
be in writing; and, £dly, that the right conveyed to the plain- 
tiff by it 'Power (supposing it to be well conveyed) did not 
amount to an assignment of the copyright such as would sustain 
this action ; but was a mere licence to the plaintiff for the publi- 
cation and sale in Englahd. His Lordship directed a nonsuit^ 
being of opinion that the plaintiff had not made out his title of 
assignee. 

Twiss now moved for a new trial, contending that copyright 
was a mere personal chattel, not included within the statute of 
frauds, and consequently capable at common law, like all other 
personalty, of passing by oral transfer. And he said that the 
Stat. 8 Ann. c. 19. does not make a writing necessary. That sta- [ 8 ] 
tute was passed as its title imports, for the encouragement of 
learning, and is to be construed liberally; it uses the terms 
" transferred," ** purchased," or " acquired," as applied to the 
passing of the property from the author to others, and speaks of his 
^^ assignee" ; but none of these expressions import that the trans- 
fer or assignment must be in writing; there are assignees in law 
as well as in deed, which shSws that an assignee may be without 
any assignment in writing; and it is remarkable that the statute 
in another branch, where it prohibits the printing, 8cc. by any 
other person than the proprietor, without his consent, expressly 
provides that such consent shall be in writing ; . therefore it is 
fair to presume that it would have provided for a writing in the 
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Power 

against 

Walker. 



[9] 



Other cases, if it had so intended. And in Miller v. Taylor (a), 
though the transfer of copyright was much discussed, it was 
never objected that it would not pass except by writing. The 
inconvenience of such a construction in cases like the present is 
obvious ; for this being a mixed production of words and music, 
which in general is the composition of separate authors, a sepa- 
rate assignment in writing of the separate copyrights upon each 
ballad would be necessary. And as to the objection that this is 
but a licence and not an assignment of the copyright, because it 
extends to this kingdom only, as well might it be said that an as- 
signment for a certain number of years was not an assignment, 
because it did not extend to the whole but to a pail; only ; but 
if, notwithstanding, an assignment for a less number of years 
would be good, why may it not be good for a less extensive dis- 
trict? 

Lord Ellenborough, C. J., said, that the statute having re- 
quired that the consent of the proprietor, in order to authorize 
the printing or reprinting of any book by any other person, 
shall be in writing, the conclusion from it seemed almost irre- 
sistible that the assignment must also be in writing ; for if the 
licence, which is the lesser thing, must be in writing, a fortiori 
the assignment, which is the greater thing, must also be. And 
Dampter, J., expressed himself to the same effect, and said that 
the assignment could only be under the statute, and therefore 
the plaintiff must shew that he was such an assignee as the sta- 
tute required. 

Per Curiam^ Rule refused. 

(a) 4 Burr, 2503. S. C. 1 Black, R. 675. 
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necessary, in 
order to move 
for a' new trial 
on behalf of 
any of them. 



The King against Askew and Others. 

'^OLAN moved for a new trial, on the behalf of John and 
Louisa Aske^j who had been convicted, together with one 
Margaret Hipwoodj of an indictment charging them with a con- 
spiracy to indict the prosecutor for felony. He stated that Mar-- 
garet Hipwood was not then present; that search had been made 
after her, but she was not to be found, having left her residence 
before the trial, at which time she was at large upon her own 
recognizance. 
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Lord Ellenborough, C. J., interposed, and referred to Rex 
V. Teal (a), where the Court determined that the presence of all 
the defendants convicted of an indictment for a conspiracy was 
necessary in order to * move for a new trial ; and, he observed, 
the reason clearly was to prevent the most guilty from keeping 
out of the way, and putting forward the least guilty in order to 
try the result of a motion for a new trial, he Blaiic^ J., added, 
that when the report came before the Court in a future stage of 
this proceeding, if upon the reading of the report, the Court 
saw any reason to think that justice had not been attained, it 
was open to them at that time, either by directing a new trials 
or in any other way, to see that justice should be done. 

Nolan then asked leave to file the affidavit on which he was 
about to move. 

But Lord Ellenborough, C. J., said, if the Court could not 
grant the principal thing, they could not grant the accessory. . 

So Nolan took nothing by his motion (6). 

(a) 11 Eastf 30r. 



1814. 

The King 

againit 

AsKBtr 

and Others. 

[•10] 



(h) The King v. Lord Cochrane (1)» 

AT the close of the same day, Lord Cochrane, who had been convicted, with 
others, of an indictment for a conspiracy, appeared in person, to move for a new 
trial, but none of the other defendants convicted wifh him attended. His lord- 
ship began by adverting to the above case, and said, that if the rule as there laid 
down should beheld to operate against his right to move for a new ti'ial, it would 
be a rule of peculiar hardship, as it applied to him, because he was not only in 
tlie situation of being unable to compel the attendance of the other defendants, 
but he had to complain that evidence was not brought forward at the trial, which 
was extremely material to prove his innocence. 

Lord Ellenborough, C. J., said, that the Court mnst abide by the rules which 
they had laid down for the administration of justice, without regarding the man- 
ner in which they might be supposed to affect one individual more than another. 
Unless the other defendants were present, the rule of practice was, that the Court 
could not entertain a motion for a new trial ; they had acted on the rule that -day 
in the case of an obscure individual, and if they were to entertain the present 
motion, it might be said, and not without justice, that they had one rule for one 
individual, and a different rule for another, or one for the rich and another for 
the poor. 

Per Curiam^ Rule refused. 

(1) See post, Rex v. De Bertnger and othtrt. 
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CASES IN TRINITY TERM 



1814. 



Tuesday^ 
June 14th. 

Indictment 
against de- 
fendant, who 
was employed 
to make bread 
for the military 
asylam, which 
charged that 
he delivered 
toJ.H. divers 
(ss.) 297 
loaves, as for 

food honse- 
old bread, for 
the nse and 
supply of the 
aaid asylum 
and the chil- 
dren belong- 
ing thereto, 
whereas the 
aaid loaves 
were not good 
household 
bread, but con- 
tained divers 
noxious and 
unwholesome 
materials, not 
fit for the food 
of man, was 
held stmScient- 
]y certain, 
without show- 
ing what the 
noxious mate- 
rials were, or 
that the de- 
fendant in- 
tended to in- 
jure the chil- 
dren's health. 
Mixing alum 
with bread in 
such manner 
as that crude 
lumps were 
found in the 
bread, was 
holden to be 
indictable. 

[*i2] 



The King against John Dixon, 

"INDICTMENT against the defendant, charging that for 
-^ the space of six months then last past at Chelsea in the 
county of Middlesex^ he was employed and entrusted to make 
and deliver for the use of the Royal Military Asylum there, the 
same being an institution of our Lord the King, for the bring- 
ing up certain children of non-commissioned officers, drummers^ 
and privates of his Majestjr's army, belonging to which asylum 
there were divers, to, wit, 1200 of the said children, certain 
loaves of good household bread for the use and supply of the 
said children, at and for a certain price to be therefore paid to 
the defendant for the same, and that the defendant being so em- 
ployed and entrusted, but being an evil disposed person, and 
not regarding the laws, &c. with force and arms, &c. did un- 
lawfully, falsely, fraudulently and deceitfully, and for his own 
lucre, in the course of the said employ, and in breach of his 
trust and duty, deliver and cause to be delivered unto J. H. and 
J, G., being respectively officers or servants belonging to the 
said asylum, divers, * to vrit, 297 loaves of bread, as and for loaves 
of good household bread, for the use and supply of the said 
asylum, and the children belonging to the same, whereas in 
truth and in fact the said loaves of bread were not good house- 
hold bread, but, on the contrary, contained divers noxious and 
unwholesome materials not fit or proper for the food of man, 
and the defendant well knew that the said loaves of bread were 
not good household bread, but that the same did contain such 
noxious materials. Plea, Not guilty. 

At the trial before Lord EUenborougk, C. J., at the Middlesex 
sittings after last term, it appeared by the evidence in support of 
this charge, that the children at their breakfast complained of 
the badness of these loaves, and some of the loaves being cut 
and tasted, lumps of crude alum were discovered in the bread, 
upon which some of the loaves were returned to the defendant. 
There was also general evidence that alum was an unwhole* 
some ingredient On the part of the defendant, his foreman 
proved that bis master had two establishments, and that he (the 
foreman) was the person employed in making this bread, that 
he used to mix certain proportions of alum after it was dissolved, 
with the bread, viz. 8oz. to 82 loaves, but he could not account 
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for this alum being found in the crude state. He stated also 1814. 

that he had no reason to suppose his master knew of any alum 

being mixed with this bread, but his cross-examination threw against 
considerable doubt upon that point. The defendant then called I>ixon. 
a medical person in order to prove that in his judgment alum 
mixed with bread in the proportions above stated was not an 
unwholesome ingredient, but the witness being a quakerj and 
refusing to be sworn, his evidence could not be received. His [ 13 ] 
Lordship left it to the jury to say whether the defendant knew of 
the alum being mixed, and the Jury found the defendant guilty« 

Scarlett now moved for a new trial, in order to have the bene* 
fit of the evidence^ which he was deprived of at the trial by rea- 
son of the witness being a quaker, and he tendered the affidavits 
of several physicians, all of which he said concurred in this, that 
alum mixed with bread in the proportion of Soz. to 82 loaves, 
was not only innoxious but wholesome. Therefore he contended 
that if the defendant knew of the mixture, yet if he supposed it 
was mixed in such proportion as would not be pernicious, he 
would bo discharged from this indictment, however he might be 
indictable in another form, as for employing an unskilful person, 
or that person might be indictable for his misconduct ; because 
it is a maxim that the principal is not answerable for his agent 
criminally, but only civilly. He likewise moved in arrest of 
judgment upon two exceptions to the indictment^ 1st, that the 
indictment avers only that the loaves contained divers noxious 
materials, &c., but does not show what those materials were, so 
that the defendant had no notice what he was to defend ; and 
for this reason an indictment for obtaining money by false pre- 
tences, which did not show what the false pretences were, was 
held in Rex v. Mason {a) ; 2dly, the indictment does not shew 
that he intended to injure the children's health, but only that he 
delivered the loaves for the use and supply of the children, not 
even shewing that he intended the children should eat them, 
whereas the mains animus is of the very essence of the crime, [ 14 3 
and therefore should be shown upon the record. 

The Court refused a rule either for a new trial or in arrest of 
judgment; as to the first. Lord Ellenborough, C. J., said that the 
affidavits went no further than to shew that alum was a material 
somewhat noxious, and therefore required great care on the part 
of those who ventured to use it, lest by their manner of using it 
they should cause it to become noxious. He who deals in a 

(tf)2T.ie. 581. 
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The Kino 
against 
Dixon. 



[15] 



perilous article must be wary how he deals, otherwise, if he ob** 
serve not proper caution, he will be responsible ; and the sta<^ 
tute (a) having interdicted alum in the making of bread, shew» 
that it must be considered as a perilous article. Here the man-- 
ner of using it appeared very plainly, for there were palpable 
lumps of the crude material in the bread. And Bayley^ J., said 
that if a person employed a servant to use alum, or any other 
ingredient, the unrestrained use of which was noxious, and did 
not restrain him in the use of it, such person would be answer- 
able, if the servant used it to excess, because he did not apply 
the proper precaution against its misuse. As to arresting the 
judgment, Bayley^ J., observed upon the first ground, that it was 
peculiarly within the defendant's knowledge what materials he 
used, and it was a rule in pleading that a party may allege ge- 
nerally what is within the knowledge of the other party ; and 
JDampier, J., said, if the exception were good, the consequence 
would be that although death had ensued from eating the bread, 
the defendant could not have been indicted until it was ascer- 
tained what the particular ingredients were ; and the indictment 
pursued nearly the same form as in Bea: v. Treeve (i). Upon 
the other ground Lord Ellenboraugh, C. J., said it was a uni- 
versal principle, that when a man is charged with doing an act, 
of which the probable consequence may be highly injurious, the 
intention is an inference of law resulting from the doing the act, 
and here it was alleged that he delivered the loaves for the use 
and supply of the children, which could only mean for the chil- 
dren to eat, for otherwise they would not be for their use and 

Rule refused. 



(a) 36 G. 3. c. 2!^. s. 3. 



{b) East's P. C,b2i. 



Tuesday* 
June 14th. 



Smith and Another, qui tam, &c. against Moss. 



The letting to TP\EBT by the plain tiiFs, as farmers and collectors of the post- 
andfourl^orscs "^"^ horse duties, against the defendant, alleged to be a person 
by a person Jetting horses to hire for the purpose of travelling post by the 

horses for the purpose of conveying a corpse from Y, to JB. to be buried, for which the person 
letting charged and received a specific sum for the job, and not after the usual or any certain 
rate per mile, was holden not to be liable to tiie post-horse duty. 

It seems, that under a deputation from the commissioners of stamps, authorizing H. andiS*., col- 
lectors of the post-horse duties, to grant licences to persons to let posl-horses, a licence by H, for 
S, and self is well enough. 
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mile and from stage to stage, and usually letting horses to hire, 1814. 

and duly licensed for that purpose^ to recover a penalty of 10/* 

under stats. 44 G. 3. c. 98., and 48 G. S. c. 9B. ss. 7} 8. for letting i^™ 
to hire, within six calendar months, &c., to a certain person by Moss, 
the stage, four horses to be used in travelling, and charging a 
specific sum of 84/. for the whole distance, and not inserting in 
bis stamp office weekly account one quarter of the money so 
charged, as for the duty, &c. Flea, Nil debet. At the trial be- 
fore Wood, B., at the summer assizes at the city of York, 1813, it [ 16 ] 
appeared, that the plaintiffs were the farmers of the post-horse 
duties within a district including the counties of York and city 
of York, under a lease from the commissioners of stamps for 
three years from the 1st of February 1812, and were also col- 
lectors of the said duties under a deputation from the said com- 
missioners for the same period, by which the commissioners 
authorized the plaintiffs (inter alia) to grant licences to such 
persons as should apply for the same, within the district to let 
out horses to hire, &c. Under these authorities the plaintiffs 
issued the proper tickets, and printed and written stamp-office 
weekly accounts to the defendant as a person licensed to let post 
horses ; several of which accounts comprehending a period of 
six calendar months next before the commencement of the action 
were produced at the trial, which were signed and rendered by 
the defendant, as a person licensed to let post-horses, to the 
plaintiffs as the farmers and collectors of the said duties in the 
usual way ; and the defendant at the time of rendering them 
accounted with and paid the plaintiffs the said duties. On the 
part of the defendant a licence was produced, dated the 1st of 
February f 1812, in this form ; that Harrison (the other plaintiff) 
for T. &mth and self by virtue of the authority in that behalf, 
given by the commissioners of stamps, and in pursuance of the 
statutes, &c. did grant licence to F. Moss (the defendant), &c. 
iintil the 31st of January y 1813, inclusive. The defendant let to 
liire a hearse and four horses for the purpose of conveying a 
corpse from York to Brecon in Wales for interment, and the same 
liL-arse and horses were employed in that service accordingly. 
The defendant contracted for, charged, and received from the [ 17 ] 
; r.-ion hiring the hearse and horses, a specific sum of money for 
:.: job or service, and not after the usual or any certain rate 
. jiiile. The hearse and horses left York on the 10th of X)^- 
" /•, 1812, and reached Brecon on the eighth day following, on 
!: day the corpse was there interred, and the hearse and 
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18 14*. Horses returned to York in seven days afterwards. The defend^ 
— '— ant did not enter in any stamp office weekly account rendered 
against ^J ^^9 ^^^ fourth part of the sum charged, and received by 
Moss. him, as and for the duty payable in respect of such hearse and 
horses, nor in any manner whatever notice, in any stamp office 
weekly account delivered by him to the plaintiffs, the letting to 
^ hire of the said hearse and horses in the manner above stated, 
nor hath he paid to the plaintiffs, as such farmers and collectors, 
any duty whatsoever in respect of the same hearse and horses on 
the occasion above mentioned. A verdict was entered for the 
plaintiffs, subject to the opinion of the Court, on the following 
questions^ first, whether the averment that the defendant was 
duly licensed to let ^post-horses was maintained or proved by the 
, above facts, the power to license being given to both the plaintiffs, 
'and executed by one for himself and the other : and secondly, 
whether the horses let to hire by the defendant, in the manner^ 
and employed for the purpose aforesaid, were liable to the post* 
horse duty. If the Court should be of opinion on both questions 
in favour of the plaintiffi, the verdict was to stand ; but if they 
should be of opinion against them on either question, the verdict 
was to be altered and entered for the defendant 
[ 18 ] Hidlock for the plaintifis addressed himself to the last question 

by desire of the Court, and contended rtiat the horses let to hire 
in the manner stated were liable, under the 48 G. 3. c. 98. s. 8. 
to a duty of one fourth of the whole sum charged by the defend- 
ant, by reason that they were let to hire, to be used in travellings 
which are the words of that section. He admitted that this case 
would not have come within the 25 G.S»c.5l. because by that 
act the duty was imposed on horses drawing carriages, in respect 
of which any duties under the management of the commissioners 
of excise were payable, and a hearse is not a carriage of that de- 
scription; but the 44 G. 3. c. 98. sched. B. is not so limited, but 
imposes the duty on horses drawing any coach or other carriage 
used in travelling post, which according to Rex v. Swift (a), 
Welsford v. Todd (J), and Hanley v. Cvbberley (c), in opposition 
to jRex V. Tooley (d), is not to be understood in the popular 
sense of the words travelling post ; and if it were, the 48 G. S. 
c„ 98. s, 8. has not the word " post" but only " to be used in 
travelling." Therefore these horses being hired to go from York 
to Brecon J were in the language of the last statute hired to be 
used in travelling. The exception of mourning coaches in 5. 6. 

(a) 8 East. 584. n. (6) lb, 580. (c) 15 East^ 257. (d) 3 T. R. 69. 
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shews that carriages of this description, which are not excepted, 
are within the act 

Lord Ellenborough, C. J. If it waa meant to impose a duty 
upon a letting to hire of this sort, the acts should have been more 
precisely and intelligibly worded. " To be used in travelling " 
one would think meant to be used by a traveller, but can that 
be predicated of conveying a corpse ? Unless travelling is to have 
a limited sense given to it, it would include every species of mo- 
tion or draught by means of horses ; and every cart or truck 
employed in the removal of goods from the various wharfs of the 
metropolis might be said to be travelling. Upon the other 
question I should have been with the plaintifis ; otherwise if one 
of the collectors died, the power of granting licences would be 
at an end. 

Le Blanc, J. The 48 G. 3. c. 98. s. 6. speaks of carriages 
used in travelling ; and can a hearse be called a carriage used in 
travelling ? I cannot so call it, unless it can be shewn that that 
expression is to be extended to every waggon or carriage with* 
out regard to whether it carries a person or not. 

Baylet, J. The 25 G. 3. c. 51. speaks in several clauses (a) 
of the *^ traveller " as the person to be charged, and who is to do 
certain things; all of which are inapplicable to a case like the 
present. 

Dampier, J. The inference arising from the exception of 
mourning coaches, is this, that the legislature would have ex- 
cepted hearses also, which are ejusdem generis, if they had 
thought that they needed exception. 

Judgment for the defendant. 

Brougham was to have argued for the defendant. 

(a) Sa. 15, 16, 17. 



1814. 

Smith 
against 
Moss. 
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The King against The Inhabitants of Bray. Wednesdaif, 

June 15th. 

TTPON an appeal against an order of two Justices, removing Where the 
^^ John Butler J his wife, and children, from the. parish of J^ry^ant^u^d 

a yearly hiring, 28 days before the end of the year, gave up his business, sold his stock, and paid 
off and discharged the servant, with all his other servants, paying them their full wages, and tell- 
ing them to go where they liked, and the servant took his wages^ left the house, and worked with 
another person, with the master's knowledge, during the S8 days : held that this was a dissolution 
of the contract ; and it appearing upon the case stated by the sessions that they had proceeded 
on the ground of its being a dispensation, though the sessions did not find that as a fact, this 
Court quashed the order of sessions. 
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The Ktng 

against 

The Inhabit- 

ante of 

Bray. 



C 21 ] 



Bi*ayy in the county of Berks^ to the parish of Great MarloWy in 
the county o( Bucks : the Sessions quashed the order, subject to 
the opinion of this Court on the following case: 

John Butler^ the pauper, previous to Michaelmas 1806, was 
settled in Great Marlow. At Old Michaelmas 1806, he hired 
himself at yearly wages for a year to one Hussey of CooJcham^ as 
a servant in husbandry, and entered upon his service at that 
time. He continued to live with Hussey in CooJcham until Si8 
days before the expiration of the year, at which time Hussey gave 
up his farming business, sold his stock by public auction, and 
paid off and discharged the pauper, and all the other servants in 
husbandry, paying them their full wages ; and he also then told 
the pauper and the other servants that they might go where they 
liked. ' The pauper having accepted his wages, took away his 
clothes and left Hussct/s house, and worked with another person, 
with Hussei/s knowledge, during the £8 days which formed the 
remainder of the year. 

Best and Shepherd^ in support of the order of sessions, con- 
tended, that though the sessions had not found as a fact that the 
master dispensed with the pauper's service for the last 28 days, 
yet they had impliedly drawn that conclusion, and the Court, 
seeing that, would either correct or confirm their opinion, with- 
out requiring a more precise finding ; for which they cited Rex 
v. St. Mary Lambeth (a), Rex v. Mildefihall (i), and Rex v. Maid- 
stone {c) ; though in Rex v. St, Peter Mancrqft [d) the case was 
sent down to be re-stated. And, in support of the conclusion 
drawn by the Sessions, they relied on Rex v. St, Bartholomew [e\ 
Rex V. St. Andrew, Holborn (f\ and Rex v. St. Mary, Lam- 
beth {g). 

Lord Ellenborough, C. J. We take it that the sessions did 
hold this to be a dispensation ; but then a question occurs, why 
did they so? What is to be the limit to this doctrine of dis- 
pensation if it is to be carried thus far ? It should seem as if 
the master might, at the end of a day, or a fraction of a day, if 
he has no longer occasion for his servant, send him away, and 
thereby dispense with the whole year's service. But is not that 
absurd? Where, indeed, the relation of master and servant 
continues, but the master foregoes the benefit of actual service 
for part of the time, that has been held a dispensation ; but 
here is every thing which can be predicated of a dissolution of 



(a) 8 T. R. 236. 
(6) 12 Easty 482. 



(c) 12 Easty 550. (e) Cold. 48. {g) 8 T. R. 236, 

(rf) 8 T. U. 477. (/) 2 T. JR. 627. 
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the contract, for the master paid off and discharged the pauper 1814. 

with the rest of his servants, and the pauper left the house, and 

engaged himself with another master during the remainder of (i^ainal 
the year. I cannot but say that I am sorry for some of the Th« Inhabit- 
cases on this subject, which have created such an artificial sys- Brat. 
tem ; I think that not only the decision of the Sessions in this 
case is unreasonable, but that several of the cases on which it [ 22 ] 
professes to stand are unreasonable also. 

Le Blanc, J. Rex v. St Bariholomew was under special cir- 
cumstances. Here the pauper, after quitting the service of 
Hussey, worked under a distinct engagement ; and though not 
such an engagement as would gain him a settlement, still it was 
inconsistent with the continuance of his former contract. 

Baylet, J. The moment the pauper quitted the service he 
was to be at full liberty to contract a new relation, and he did 
so. 

Dampier, J. The master pays him his wages, and tells him 
to go whither he liked, and the pauper accepts his wages, and 
contracts a new relation during the time. 

Order of Sessions quashed. 
Wakefield and Burnal were against the order. 



The King against The Inhabitants of Calow. 



C*23 ] 
Wednesday^ 
June Idth. 



TTPON appeal against an order of two Justices removing Grandfather, 
^ Bartholomew Maskery^ his wife and children, from Wirks" g^n^ and the 
iDorth to Calow, both in the county ♦ of Derby, the Sessions con- grandfather 

11- I n » ^ 1 gave the father 

firmed the order subject to the opinion of this Court upon the a piece of land, 
following case: ' ?-«^« 

A prima fecie settlement in Calow being proved by relief built a honse, 

1 » n 1 1 «^ •. J a"^ continned 

given to the pauper s tatner about 30 years ago, it was proved, („ possession 
in answer, that about the same period the grandfather of the ^^F^^^ years, 

' ... without paying 

pauper gave the pauper's father a piece of land in Wirksworlh, any rent or 
upon which the &ther immediately built a house, and lived in it menT^onil-" 
with his family for several years. He then resided in a third times residing 

in the honse 

parish for some years, during which time he let the house and with his fa- 
mily, and at 
other times letting it, and receiving the rent : held that the son, who ceased to be a part of 
his father's fanuly 15 years after the building of the house, was entitled to Uie sctUement which 
the father gained by residing in the honse. 
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1814. received the rent for it Ten years ago he returned to tlie 

house, and has resided in it ever since, and never paid any rent 

^ainH^ or acknowledgment for the house or land on which it stood. 
The Inhabit- The pauper was a part of his father's family at the time the 
Calow. house was built, and continued so for about 15 years afterwards, 
"when he married, left his father^s family, and never return- 
ed. The pauper's grandfather resided in Wirksworth, from the 
time when the house was built until his death about seven years 
• ago, within a few yards of his son, during which time he receiv- 
ed occasional relief from CaZott'. 

Balguy and Shuttleworth in support of the order of Sessions, 
admitted that the pauper's father gained a settlement in fVirkS" 
worth by residence in the house, but denied that such settlement 
was communicated to the pauper, and for this reason, because 
the pauper had ceased to be a part of his father's family before 
the father's title to the house was perfected by a 20 years' pos- 
session, and consequently before the father had a right to reside 
C 24 ] on it irremoveably so as to gain a settlement for himself. At 
the time the pauper quitted his father's family^ his &ther had a 
a mere naked possession unaccompanied with any pretence of 
title. 

Lord Ellenborough, C. J. It is true that the father, at the 
time when the son ceased to be a part of his family, had been in 
possession of the estate but 15 years ; but he was in under some 
title or other under which he has continued the possession, for 
15 years more and up to the present time; therefore looking at 
the whole we must infer a title in him at the former period. 
The subsequent possession reflects light back on the title under 
which he before held ; and the Court will presume now, that 
his possession originated under a title, which would have pre- 
vented him from being dispossessed at the time when the son 
quitted his family. 

Bayley, J. It cannot be said, that the father was in without 
any pretence of title, for the case states that he had a gift of the 
land. 

Dampier, J. The subsequent possession legalizes the former 
possession, and shews that it was of right. 

Per Curiam, Orders quashed. 

Clarke and Denrnan were against the order. 
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Driver, ex dem. Frank, against Frank. jlZ'rnk. 

TT'JECTMENT. At the summer assizes for the county of Devise of all 
^^ York, 1812, there was a verdict for the plaintiff, subject to ettSw^'th?* 
the opinion of the Court upon a case reserved, which was after- «8e of B.F. 

It .. r .1 r^ 1* •! f the husband of 

wards, by permission of the Court, turned into a special verdict, her niece, for 

and stated in substance as follows: life, and rrom 

• . , , , and immedi- 

Margaret Frank being seised in fee of the premises in question, ately after his 

by her will, dated the 12th of November 1765, and duly exe- tolled to tiTe" 

cated and attested, after appointing and devising her capital use of the 2d, 

messuage or dwelling-house, with the appurtenants, in PontC' all'and every 

fract, to the use of her sister Dame Catheriiie Standish for life, and^^o^^ofThe 

upon a condition therein mentioned, with remainder to the use body of B.F. 

of her (the testatrix's) niece Catherine, the wife of Bacon Frank, wife (except 

of Campsall, in the county of York, Esq., for life, and also devis- the first or eld- 

C9i son J sc T 6* 

ing certain meadow, pasture, and arable lands to trustees for 99 ^^^^'y* ^^^^ sue- 

years, if her said niece should so long live, upon trust to pay the inTemamd^ 

rents and profits to such person as her niece should appoint, by ®Sf ^^^^^' 

Yi2Ly of pocket-money for her during her husband's life, and in the several 

augmentation of her jointure after his decease, in case she should the"ady of 

survive, devised her said capital messuage, or dwelling-house every such son 

and lands above mentioned, from and immediately after the de- cept the said* 

termination of the above estates, * and also all and singular her first or eldest 

' ^ ^ son) ; and for 

manors, messuages, lands, tenements, hereditaments, and real default of such 
estate whatsoever, as well freehold as copyhold, from and imme- ug*e of F.^fiT 
diately after her (the testatrix's) decease (except as therein was youngest son 
excepted), charged and chargeable with the several charges and niece of the 
payments thereinafter mentioned, to the use of the said Bacon i^e*^"^'Heid 
Frank for life, without impeachment of waste; remainder to the that the re- 
use of the trustees during the life of B, Frank, in trust to pre- ^"^of B. F. ^ 

serve contingent remainders ; and from and immediately after (^.^o had no 
11 n t •in-TfTi 1 » J- ^i children at the 

the decease oi the said B. Frank, then to and to the use of the date of the 

9.d, 3d, 4th, and all and every other the son and sons of the body of ^ contlfleent' 

the said B. Frank, begotten or to be begotten on the body of the said remainder to 
/ni ^, . , . •/* / \ such son as 

Catherine,, hts now wife (except the first or eldest son), se^- should be the 
verally, successively, and in remainder one after another, as they ^^^P'^^^^^f 

at tne ueatn ot 
B,F,, nor a vested remainder in the id or other son of B. F. liable to be divested by his becom- 
ing the first or eldest, by the death of his elder brother in the lifetime of B, F., but a vested inde- 
feasible remainder in the iSd or other son of B, F. who should be born living an elder ; and there- 
fore B. F. having had four sons, of whom the 2d and 3d, and Sd and 4th, were in existence at 
the same time, but all, except the 4th, died in the lifetime of B, F. without issue, held that the 
surviving son was entitled under the devise. 

Vol. III. C 
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1814. CLfid every of them should be in seniority of age and priority of birth ^ 

and of the several and respective heirs male of the body and bodies 

against of every stich son and sons (except the said first or eldest son) law- 
Fkank. Jidly issuing f the elder of such sons and the heirs male of his body 
being always preferred^ and to take before the younger of such son 
and sons and the heirs male of his and their body and bodies issuing; 
and for default of such issue, then she devised all her said ma- 
nors, &c. as well freehold as copyhold (except as before ex- 
cepted), to the use of her godson, Frank Sotheron (the lessor of 
the plaintiff), youngest son of fV. Sotheron, of Darrington, in the 
county of York, Esq., by her niece Sarah, his now wife, for life, 
without impeachment of waste; remainder to the use of the trus- 
tees during the life of F. Sotheron, in trust to preserve contingent 
remainders; and from and immediately after the decease of the 
said F. Sotheron, then to and to the use of the 1st, 2d, 3d, 4th, 
[ 27 ] and all and every the son and sons of the body of the said F. 
Sotheron lawfully begotten in tail male successively, according to 
their seniority of age and priority of birth, the elder and his heirs 
male being always preferred before the younger; with divers re- 
mainders over, the ultimate remainder being to the use of her 
nephew and three nieces. Sir Frank Standish, Bart., Sarah, the 
wife of the said W. Sotheron, Elizabeth, the wife of Robt, Rams- 
den, and Catherine, the wife of the said B. Frank, and to their 
respective heirs and assigns for ever, to take both freehold and 
inheritance, as tenants in common, and not as joint tenants. 

There was a proviso in the will that the tenant in possession, 
for the time being, of the estates devised, should assume and use 
the surname oi Frank only, which has been accordingly done by 
-F. Sotheron, now F. Frank, the lessor of the plaintiff. The testatrix 
died on the 1st of June 1766; Dame Catherine Standish, her 
sister, died many years ago. JB. Frank, the tenant for life, had 
issue by his said wife four sons, viz. Richard, bom the 22d oi Au- 
gust 1768, died on the 26th o{ February 1769. 

Bacon, bom the 2d of August 1 770, died without issue the 
16th oijune 1789. 

Edward Richard, born the 5th of May 1777, died the 22d of 
October 1777. 

Edward Frank {the defendant), born the 6th of March 1780, 
and now living. 

JB. Frank, the tenant for life, died in 1812, leaving the defend- 
ant, his then only son, him surviving. Catherine, the wife of U. 
Frank, died in his life-time. 
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{a) At the time of making the said will) B. Franks* the father, 1814. 

was in possesion, as tenant in tail, of large freehold estates at 

CampsaUj and other places in the county of Ym% of considerable against 
annual value, and tenant in fee of other estates; and W. Sotheron^ f^^^\ 
the father of the lessor of the plaintiff, was in possession, as tenant ^ ^ 
in fee of part, and as tenant for life, with remainder to his eldest 
son in tail of other part, of estates of considerable annual value. 

This case was twice argued at Seryeanfs Inns once by Bich'- 
ardson for the plaintiff, and Holroyd for the defendant, before 
Easter term; and again by Park for the plaintiff and Topping 
for the defendant, before Michaelmas term, 1813. 

For the plaintiff, it was argued that the intention of the testa- 
trix was ^pfarent on the face of her will, that her estate should 
not unite with the estate of B. Frank, the father, but should be 
kept separate and distinct; and that, in order to effectuate such 
intent, the Court would construe the devise to the children of 
B. Frankj as it was explained by the exception, in one of two 
ways : ist, either as a contingent remainder to such son of B. F. ^ 

as should be his second son at the time of his death; in which 
case, the defendant being, at the death of B. F.^ his only son, 
and so not answering the description of taker designated by the 
will, the estate would go over to the next in remainder, viz. the 
lessor of the plaintiff: or, 2dly, if the remainder was not contin- 
gent, but vested in tl^ defendant at his birth, living an elder 
brotb^, as second or other son of B. JP., then, upon the death 
of such elder brother, the estate was divested out of the defend- 
ant, by force of the exception of the first or eldest son. 

For the defendant, it was denied that such an intention, as 
contended for by the plaintiff, was to be collected from the words C 29 ] 
of the will; and it was argued that the defendant, under the de- 
vise to the second and other sons of J?. JP., took a vested remain- 
der at his birth, living an elder brother; which was not divested 
by the event of his elder brother's death. 

The arguments, and all the principal cases upon these points, 
wlU be found fully discussed and considered by the Court in 
giving judgment, which they took time to consider. 

There being a difference of opinion upon the Bench, the 
Judges on this day delivered their opinions seriatim. 

(a) This part of the special verdict, to the end, was added after the first argu- 
ment, in consequence of an inquiry from the Court, whether B. Frank, the father, 
had, at the time of the will, considerable, and what estates. 

C2 
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1814. Dampier, J.) after stating the special verdict, and more parti- 

cularly the clause in the will relating: to the devise to B. Frank 

agaimi ^^^ his children, with the remainder over, said, — The decision 
Frank. q( ^his case rests upon the construction of the clause in the will 
of Margaret Frank. And the point whether the remainder over, 
limited by that clause to the lessor of the plaintiff, has" taken 
effect in possession, under the circumstances which have hap- 
pened, depends upon two questions, 1st, whether the estate 
given to the children of Bacon Frank, by the same clause, was a 
vested interest, on a person, answering the description of that 
clause, coming in esse, or whether it remained in contingency, 
till the determination of the particular estate. 2d, Whether, 
supposing it to be vested, it is divested under the events which 
have happened. The lessor of the plaintiff is to shew either 
that it was a contingent interest, or that being vested it is 
divested. When Margaret Frank made her will, which was 
about eight months before her death. Bacon Frank, who had 
married one of her neices, had no issue; William Sotheron, 
[ 30 ] ^ho had married another of her neices, had more than one 
son ; the present lessor of the plaintiff was then his youngest 
son, and was her godson. Each of these gentlemen had consi- 
derable real property; Mr. FranV% was wholly under hias. own 
controul, Mr. Sotherori^ was so in part. The situation of the 
families, as it has been altered since the death of the testa- 
trix, cannot be taken into the account in considering her in- 
tention (a). On the first question the testatrix has not ex- 
pressed, in terms, any wish to keep the estate devised by her 
distinct from Mr. Bacon FranJc^s own estate, after his death. 
Such intention is only to be inferred from the exception of his 
first or eldest son, and what weighs with me is, that there is 
no intention of that sort, either expressed or implied, with re- 
gard to Mr. Sofkeron*s estate. She left it in Mr. Frank^s power 
wholly to have defeated such supposed intention ; he might have 
cut off the intail of his own estate, and devised the whole of his 
real property to his second son, the holder of the testatrix's 

(a) ThU alludes to a part of the case which was added for the information of 
the Court, if it should be thought material, but was afterwards omitted -in the 
special verdict, it being agreed by the counsel on both sides to be immaterial, and 
which related to the subsequent dispositions made by B. Frank and W. Sotheroriy 
of their respective estates, which they possessed at the time when the testatrix 
made her will. 
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estate. It has been attempted to assist this supposed intention 1814. 

by a distinction between the words Jirst or eldest^ as not being 

synonymous. I must confess I did not very much feel the force a^nimt 
of this argument, and I am not sure that I understand all the Frank. 
bearings of it: my opinion is, however, that it fails^in its found- 
ation, and that j£r5/ or eldest mean the same person ; eldest being 
only another description o( Jirst. If a testator expresses an in- [ 31 ] 
tention precisely, in clear and positive terms, and there is no 
legal objection to it, no inconvenience arising from a literal ad- 
herence to such intention, so expressed, is to be regarded. The 
case is very different where the intention is not fully expressed, 
but is to be collected and inferred as only probable. In that 
case, the probability, from which the intention is to be inferred, 
may be outweighed by the improbability, that the testator could 
intend to make a distribution of his property, attended with such 
inconveniences as would follow from carrying into execution his 
suf^>osed intention. But strong as a conjecture may be that 
such was the intention, Lord Hardwicke, in Lomax v. HolmdeUf 
1 Ves, 294., says, *' whatever the intention is, if there are not 
words in the will to warrant it, either express or implied, it can- 
not have effect." And Lord Mansfield^ in Fenn v. Lowndes, 4 
Bur. 0,9,50,9 speaking of the testator, whose will he was then 
construing, says, ^^ though this was manifestly his intention, I 
was extremely afraid there were not words enough to warrant us 
to put this construction upon it." And in a case before this 
Court in Easter term. Doe d. Hick v. Dring (a), the Court held 
that real estate did not pass by the words " all and singular my 
effects of what nature or kind soever," though it could not be 
well doubted, on the facts of that case, that the testator meant 
to dispose of the whole of his property. After repeated and at- 
tentive consideration of the words of the exception, taken with 
the rest of the clause, it seems to me to amount to no more than 
this : if my nephew-in-law, Bacon Franks who has no children, 
has only one son, in that case I give it to the second son of my 
other nephew-in-law, Sotkeron, who has two, without regard to [> 32 ] 
what may happen to his elder brother; but if Bacon Frank has 
more sons than one, I give it to his second and other sons in suc- 
cession, in the same manner as, in case of there having been none, 
or their issue failing, I have given it to Frank Sotkeron. Giving 
all the weight to the exception of the^rst or eldest son which I 
think it is entitled to, either in its terms or by way of inference, I 

. . (a) Ante^ vol. ii. p. 448. 
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1314. do not think it am so &r govern the cwistniction of the will un- 
der oonsiderBtion, as to make the interest rf the second and other 
SODS contingent till the death c^ the tenant tar lifis. It has al- 
ways be^i an object widi courts c^ law and of equity to ivest in- 
terests MS soon as the wnds of the instrament will admit oi it. 
Sodi a constmction is convenient, as it facilifafps pnmsions tor 
fcmilips^ by ascertaining the rights and mo|i e ity bdoogii^ to 
each member (^ it, and tends in gnenl lo an equal and &ir ar- 
imngement and distzibiition. I will only mentioo some at the 
many cases cm that head : Woodcock ▼• ZMbr ofDonAi S Bro. 
CSuC 5^; Ouimomddg t. M^nds^ IImL £55.s.; Willis w. 
Willises Fes. SI. i Hapew.LordCU/iiai^6F€S.4a9.: EdaoanlsT. 
Hammomd^SLeclS2.S.C.lNJLS2^m.s Bnm^uUT.avaaiier^ 
1 A": R. 31S.; Doe ▼. Moore^ 14 Easi^ 601.; Doe ▼. XomeO^ 1 
M. Sr S. 327- Let me i^ain read the words of the danse (here 
the learned Judge Imdly stated it). Nothing arises fiom the ez- 
pressicMi ** from and immediately after the death,* &c considered 
alone; much more eS&dkve words have been holden, in some 
o( die cases abore cited, not to prevent the nesting of estates. 
Here they point out the time when the party shall come into 

[ 33 J poMCSsion, and whether the deiise be immediate or in remainder 
makes no real dfearinrfxin. The case of Lmmm r t. Htdmdem^ 1 
Fes. 290L, shews only that thejhrsi son, at the time of the testa^ 
Um^s death, might take under the descr^nicm of JkU son, in 
the will; though a son had been bo^^ and died, after the mak- 
ing of the wiQ, and in the testatoi's fife-time. It also diews that 
the same person may answer the desci^idon of ** primogenitns 
et secundos." It seems to me that die determinalion in that 
case cannot bear upon this» in&Tonr of the lessor of the pfain- 
dl^ as no child of Bocou Fnak was in esse at the time of the 
deathof the testatrix. It proves onty that a jfltm^iom sau may 
take under the descf^pdon of/fintf. As it diews that he may also 
take under the desoipdon of jixonrf, it rather turns die other 
way, and it appears to overthrow the distinction dboie nntked 
betweenjErtf mMl eUese. The case of Air t. £MZe^ 1 Jf. 4* & 
1524., lays it down that a utx m d son mmg b ecom e Mjtni^ so as to 
take under diat descziplion: but as thewxirds to he begotten 
were thoe considered as equivalent to fc jg u ten. Wetter 
Head was, when the wSl was mnde^ thejfrsf son of Sir 
Bemd^ esdnsiieof ITaBauai JSsad^ <m whose death die fimhadon 
to such j&:tf son was made. 1 will here take notioe of the case of 
Ckadmd t. Dolemam^ 2 Fern. MS^ though it may perhaps ap- 
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ply rather to the second point, on the divesting of an estate once 1814.^ 

vested* and was cited for that purpose. It turns on an appoint^ 

jnent and on a portion ; a subject upon which, as is observed in aguiusi 
JLomcLx V. Hdrnderij 1 Ves. 292., the Court of Chancery has taken Fkawk. 
larger liberties than on any other ; an eldest daughter, where 
there has been a son and an only daughter, has been held to be 
a younger child, $o as to be entitled to a provision under that de- C 34 ] 
scripdon. Lord Keeper Cowper^s decision seems to be grounded 
on that doctrine, and is the converse of it. The case was this, 
the father appointed, under a marriage settlement, a sum of 
money by way of portion to his second son, who afterwards be- 
came the first son, and, as such, entitled to the whole estate ; 
whereupon the father made a new appointment among his other 
children. And the Lord Keeper agreed to the rule that, of vo- 
luntary deeds and appointments the first is to take place, and 
likewise admitted that the defendant, at the time of the appoint- 
ment, was a person capable to take, and was a younger child 
within the power of appointing ; but was of opinion it was a de- 
feasible appointment (as he termed it), not from any power of 
revoking, or upon the words of the appointment, but from the 
capacity of the person. He was a person capable to take at the 
time of the appointment made, but that was sub modo, and upon 
a tacit condition, that he should not afterwards happen to be- 
come the eldest son and heir ; so that he had, as it were, only a 
defeasible capacity in him. Lord Cowper himself afterwards in 
Trqffbrd v. Ashton, £ Vem, 660., held, that a second son took 
an estate, by that description, being second in order of birth, 
though the elder brother was dead before he was born. This 
accords with what was said in Lomax v. Holmden^ that a per- 
son may answer both descriptions o( primogenitus et secundtis. 
In that case it does not appear that there was any other son 
or any daughter to contest the matter with Richard Ash-- 
ton*3 representatives: but the description was held sufficient- 
ly certain to vest the estate in Richard during his mother's 
life^ which makes the case bear materially on the present ques- 
tion. Here it appears that Richard^ the first son of B. [ 35 ] 
Franks was born in 1768, and after his death Bacon was 
born, and lived till 1789; during which period hoth Edward 
Richard, and Edward (the defendant), were born : but Edward 
Richard died before the birth of the defendant. According 
to the case of Trqffbrd v. Ashton, the estate vested successively 
in Bacon as second, Edi^ard Richard as thirds and Edward 
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1814. as fourth son. But putting that case aside, and granting that a 

second son> born after the death of an elder brother, would not 

offlinH^ answer that description, the fact is not so here, for two sons, 
Frank. Bacon and Edward^ were co-existing, and were so for nine years. 
The consequences of holding the estate to be contingent till the 
death of the father, and that the person answering the descrip- 
tion at that time should take, might be very inconvenient and 
injurious to the family. Suppose B* Frank (the &ther), had 
had two sons, and the eldest had died in his father's life leaving 
a son; he would take B. FranJ^s estate; there would be no 
second son, answering that description, when the contingency 
happened, to take the testatrix's estate ; which would go over, 
leaving the second son of B. Franks in order of birth, wholly 
unprovided for. This can hardly be supposed to have been the 
testatrix's intention. Again, supposing three sons, the eldest to 
die in B. Frank's life-time, leaving a family ; the second son 
would be excluded from both estates, as his younger brother 
would take the testatrix's estate, as second son, when the contin- 
gency happened. Another case may be put ; supposing many 
sons, and all, or all but the eldest^ were to die in B. Franks life- 
time, leaving families; the estates would go over, and the&miiies 
of the younger sons of B. Frank would not be provided for ; 
[ S6 ] which, as it seems to me^ would defeat any intention the testatrix 
can be supposed to have had. It is possible, and perhaps pro- 
bable, that these consequences were not in her contemplation : 
but no one can say they were not ; and I cannot infer an inten- 
tion pregnant with such consequences, unless it appears much 
more clearly and precisely than I can collect it finom this will, 
either by expression or implication. As to the second point, I 
will introduce what I have to say upon it, which will be very 
short, by stating Lord Mans/ldd*s words in Ckapwum v. Braamj 
3 Bwrvj 1634. : *< A court of justice may construe a will, and 
from what is expressed, necessarily imply an intent not particu- 
larly specified in words : but we cannot, from arbitrary conjec- 
ture^ though founded on the highest d^ree of probability, add 
to a will or supply the omissions,'' This construction of the will 
requires the same intention to support it that the other does, on 
which I have already given my o|union ; but it appears to me to 
labour under much greater difficulty, as it requires the supply of 
many UKNne words, and indeed of Ji whole dause, to give it a 
complete eflect as a conditional limitation, operating to s ep a r ate 
the estates, whenever, by fidlure of persons answerii^ die de* 
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scription, they may chance to be united in one person. If this 1814. 

caanot be done, according to Lord Mansfield^ on a conjecture 

founded on the highest degree of probability, I think it cannot ue^ns7 

be done in a case, where the testatrix has put it in Mr. Frank^s Frank. 

power to unite the estates contrary to such intention, and where 

the intention is not continued through the subsequent limitation 

under which the Ipisor of the plaintiff is to take. It was not 

much insisted upon, and I think it must fail for want of words 

to ground it upon. Upon the whole, I am of opinion that, upon [ S7 ] 

the facts found on this special verdict, there must be judgment 

for the defendant. 

Bayley, J. I am of opinion that the lessor of the plaintiff is 
not entitled. It has been argued on the part of the lessor of the 
plaintiff, that the limitation in Margaret Franf^s will to the 
second and other sons of J3. Frank creates contingent remainders, 
which were not to vest until the death of B. Frank : or if not, 
secondly, that the estate will shift and pass on from any one who 
becomes B. FratiUs eldest son, and will go to the next in re- 
mainder, as if such son and his line were extinct. And unless 
one of these propositions can be established, the lessor of the 
plaintiff cannot succeed. That a limitation by way of remainder, 
either by deed or will, to unborn children, will, in general, give 
a vested interest to a child as soon as any one comes in esse, is 
a point which cannot be disputed. It has been made the basis 
of many modem decisions. Doe v. Perryn^ 3 Term Rep. 484. ; 
Doe V. Martin^ 4 Term Rep. 39. ; and Doe v. Dorvellj 5 7Vn» 
Rep. 518. ; and there are these strong reasons for the decision : 
first, because the law always leans to the vesting of remainders 
in the case of real estates, inasmuch as contingent remainders 
are liable to be destroyed ; and, secondly, because keeping the 
remainder contingent until the particular estate determined 
would, in many instances, exclude the issue of a person intended 
to take in tail, by the parent's dying before the remainder be- 
came vested. These reasons are given by Bullerj J., in Doe v. 
Perryn, 3 T. R. 494. ; and the former of them, viz. that the Court 
never construes a remainder to be contingent where it can be [ 38 ] 
taken for vested, is mentioned by Lord Hardwicke in Ives v. 
Legge, in 1745, according to the note of that case in 3 T. R. 489. 
But the question here is, whether the words of exception (ex- 
cept the first or eldest son) will not take the case out of the ge- 
neral rule, and will not prevent the estate from vesting till B. 
Frank^s death, or after it has once vested will not divest it. The 
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1814. words ^^ first or eldesty" though in some cases synonymoos, may 

have different meanings, the word ** first*' appljring strictly to 

^^ai^ ^^ fi^^ born, and the word " eldest" applying to one who> 
FfiAiiH. though not first bom, becomes eldest; and upon this wiU, I 
think their true construction is to explain whom the testatrix 
meant by the terms ^* second son" in the prior limitation, and to 
confine this exception to such son or sons auhe meaut the prior 
limitation to omit, but not to prevent the estate from vesting as 
soon as there should be such a second son as she meant to de- 
signate. The term << second son," if unexplained, might admit 
of question ; if it meant second in order of nature, it would in- 
clude a son who, at the time of his birth, might be an eldest and 
only son, and one object of this exception might be to confine 
the words ^^ second son" to a child who had an elder brother 
living at the time. The limitation, too, without the exception, 
would have stood to the second, third, fourth, and every other 
the son and sons of the bodies of J3. and Mrs. Frank ; and the 
latter words <^to every other the son and sons" are so general 
that the testatrix might have doubted whether t}iey would not 
let in the son whom she had previously passed by, if there were 
not words expressly to exclude him ; and she might have intro- 
duced the exception in question for the farther purpose of this 
[ 39 ] exclusion. To put it in a different way; ii B. Frank had had 
several sons, each dying soon after its birth, so as for a series of 
years never to have had two sons at a time, none of these children 
would ever have stood in the character of a younger child, and 
would iiever have answered the ^ description of 2d son, in the 
meaning in which, according to my view of this exception, it was 
used in this will, and therefore would never have been entitled 
under the limitation to th^ 8d son ; but as soon as there were 
two sons in esse at ^ time, then there was a person who, in the 
narrower construction of the word, second, and in the manner in 
which this exception seems to me to narrow it, answered the de- 
scription in this will ; and then in my judgment this remainder 
vested. The reason, indeed, why the testatrix introduced this 
exception (except the first or eldest) is not stated in the will, but 
U was assumed in argument that it mast have been to prevent a 
union of her estates with B» Frank's, and to have made out of her 
estates and bis, two independent families ; and unless the lessor 
of the plaintiff can make out that that was her intention be must 
fail. It is singular indeed that we are to assume that the testa- 
trix must have meant to prevent a union df her estate with B. 
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FranVsy when this verdict does not find that the testatrix knew 1814, 

that -B. Frank had any estate ; and we roust construe this wiU " 

as if the testatrix was utterly ignorant whether B. Frank had any ^i^ 
estate or not It is observable too that there are no words to F»ank. 
shift the estate from a 2d son^ when he becomes an eldest, which 
is usual, where the object is to prevent a union of two estates, 
and which words, aecording to the case in Burr. £246., seem ne-* 
cessary for that purpose; and the want of those words makes it [ ^ 3 
the less certain that the preventing a union of the estates was 
the testatrix's object. Where a testatrix does not condescend to 
give a reason, it is difficult to say what her reason must have 
been ; and if more than one can be given, it is not safe to act 
upcm the presumption that she had only one. Suppose the 
testatrix to have added after this exception (exc^t the 1st or eld-* 
est son) : — whom I except for this reason, because Mr. JP. means 
to bring him up as a Catholic, or a Dissenter, or because he 
means to send him to a particular school or university, which I 
dislike, or to a particular tutor, of whom I disapprove, or because 
he int^ids him for the army or navy ; could the construction 
now contended for prevail, that the limitation to the 2d and 
other sons was to be contingent till B. Franks death, or was to 
shift and pass on whenever a 2d son became an eldest ? Or sup- 
pose the testatrix to have given this as a reason for the excep- 
tion :«—wluNn I except because I quarrelled with Mr. and Mrs. F. 
about the name their eldest child was to have, and they vowed 
they would give the name to which I objected, not only to the first 
bcxn, but, in case that should die, that they would give it to each 
son that should become eldest until they should have two sons in 
esse at the same time, that is, until they should have, in the lan- 
guage of diis will, a 2d son. Or su{^ose her to have given this 
reason : — ^whom I except because I do not choose my estates to be 
united with those of J. &, and J. & has promised, upon their 
having a son, to settle his estates upon such son, and he has also 
promised, in case of the death of that son before there is a Sd^ to 
limit it from time to time upon whoever may be their only son. 
In any of these cases, the argument that die exception must have 
been introduced to prevent a union of the estates of the testae [ 41 ] 
trix with those of Mr. F. could not arise. And how can it be 
said with that certainly which a court of justice requires, that 
none of these were the reasons in this case ? Evidence as to what 
really was the reason would have been inadnussible, and it would 
be singular that the Court should be deciding on the ground 
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1814. that the testatrix could only have had one reason, when there 

might be papers in her own hand-writing showing to demonstra- 

against ^^^^ ^^^^ ^^^ acted upon another. I cannot act upon conjecture^ 
Frank. hqj. upon the most probable of several possible reasons; and 
though I agree the preventing a union of the estates was the 
most probable, yet there does not appear to me to be that cer- 
tainty in this case upon which alone a Court of justice ought to 
act. The consequences which would result from holding this 
remainder contingent till B. Frank^s death, would be no ground 
against holding it contingent, if I saw clearly that it was neces- 
sary so to hold in order to effectuate the manifest intent of the 
testatrix; but in this case I can see no manifest intent that the 
testatrix's estates and B. Frank^s should not unite ; and in many 
events which might have happened, what I can see to have been 
the manifest intent of the testatrix would have been defeated, 
were this to be considered a contingent remainder till B, Frank* s 
death. It is apparent upon this will that the testatrix never 
meant a 3d son of B. Frank to take until there was a failure of 
male issue of the 2d, nor a 4th until there was a failure of 
male issue of the 2d and 3d, and so on ; and that she never meant 
her godson F. Sotheron to take,^ until there was a failure of issue 
male of all the younger children of Mr. and 'M^rs, Frank: and yet 
[ 42 ] the contrary would have happened in many, cases which might 
be put, if this were to be considered a contingent remainder till 
B* FranV% death. Suppose, for instance, B. F, to have had 
six younger sons, and each of them to have had male issue in his 
life- time, such male issue could never have taken if their fathers 
respectively had died before J5. F, If the fathers of all, i. e. all 
B. i<^.'s younger sons, had died before B. jP., the estates upon his 
death would have gone over to JP. Sotheron^ to the exclusion of 
all the grandsons of J5. F. ; and if B. JP.'s 2d, 3d, 4th, and 5th 
younger^sons had died before JB. J^., leaving the 6th surviving, 
the estates upon B. FJs death would have gone to the 6th in tail 
to the exclusion of the sons of the elder brothers. Another in- 
convenience from holding this a contingent remainder till^. jP.'s 
death would be, that the estates could never be settled, even with 
B. JPl's concurrence, upon the marriage of any of his sons, be- 
cause no secure provision could be made upon them for wife or 
children. Upon the whole, therefore, inasmuch as I cannot see 
with certainty that this exception of the first or eldest son was to 
prevent a union of the family estates, as this is only the most 
probable of several possible motives, as (if this were the motive) 
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k is reasonable to expect there would have been express words to 1814. 

divest it even after B. F.*s death, as the construction contended ■ 

for would prevent any family settlement of this estate during B. against 
F.*s life, and would in many possible cases leave the issue of the Frank. 
2d, Sdy 4th, or other succeeding sons of B. F. unprovided for, 
and carry on the estate to persons who were more distant objects 
of the testatrix's consideration, and as the holding that this re- 
mainder vested in B. FJs 2d son as soon as he had two sons to- 
gether in esse, will satisfy every word in the will, and, as far as [ 43 ] 
I can be certain, every motive of the testatrix, and as it falls in 
with the axiom that no remainder is to be deemed contingent 
which can be deemed vested, I am of opinion that this remainder 
vested in the defendant Edward Frank upon his birth, ai)d that it 
did not become divested upon his becoming his father's only son. 
Le Blanc, J. . The special verdict has already been stated, 
and as upon the fullest consideration I cannot bring my mind 
to any other conclusion than that which agrees with my two 
Brothers, I shall not repeat the statement or the arguments 
which they have used. Nevertheless it is proper that I should 
briefly state the facts and reasons on which I have brought my 
Blind to the same conclusion with them. The questions arising 
<m this special verdict are, first. What is the intention of the 
testatrix^ as it is to be collected from the words of the will ? 
and, secondly. Whether she has used words which in legal con- 
struction can carry such intent into effect? The material facts 
and the state of her family may be given in a few words. At 
the time of making her will, and at the time of her death, she 
had a niece, the wife of B. Franks who had not at that time any 
issue born ; and another niece, the wife of W. Sotheron^ who had 
more sons than one, the youngest of whom was F. Sotheron her 
godson. B. Frank was at that time tenant in tail in possession 
of large freehold estates, and tenafit in fee of other estates ; and W. 
SotheroUj the father, was tenant in fee in possession of part, and 
tenant for life, with remainder to his eldest son in tail, of other 
part, of iestates of considerable value. In this situation of things 
the testatrix makes her will, by which, after giving her man- [ 44 ] 
sion-house at Pontefract to her sister, Lady Standishj for life, 
with remainder to her niece Mrs. B. Franks for life, and also 
^ving certain lands to trustees, on trust, to pay the rent to her 
said niece Mrs. B. Frank for her life, by way of pocket-money 
during her husband's life, and in augmentation of her jointure 
afier his death, she gives the remainder iii the said mansion- 
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house and lands, and also all other her real estates whatsoever, 
to her niece's husband, B. Franks for life, remainder to trustees 
to preserve contingent remainders, and from and immediately 
after the decease of the said B. Frank, then (and these are the 
words on which the doubt arises) to and to the use of the dd, 
5d, 4th, and all and every other the son and sons of the body of 
the said B. Frankj begotten on his now wife (except the first or 
eldest son), severally, successively, and in remainder, one after 
another, and of the several heirs male of the body of every such 
son and sons (except the said first or eldest son), and for default 
of such issue, unto and to the use and behoof of her godson JP. 
Sotheron^ youngest son of W. Scftheron^ for his life, remainder to 
trustees, &c., remainder to and to the use of the 1st, 2d, 3d, 4tb, 
and all and every other son and sons of the body of the said JP. 
Sotheron, in tail male, with an ultimate remainder to her nephew 
and three nieces in fee, as tenants in common. Considerable 
reliance was had in argument on this excq>tion, just adverted 
to, of the first or eldest son, here twice introduced, as manifest- 
ing an anxiety on the part of the testatrix to exclude a younger 
son becoming a first or eldest son. I confess it strikes my mind 
as not carrying the exclusion further than the first expression^ 
limiting it to the 2d, 3d, and 4th son, and as introduced for no 
other purpose than to exclude a conclusion that under the terms 
^^ other son and sons" might be included a first or eldest s(mi, if 
this exception were not added. From the other facts of the 
case it appears that during the life €S B. Frank there were in 
existence at the same time, a first or eldest son, and also a se- 
cond son, answering the description in the testatrix's will of die 
second or oth^ son, except the first or eldest son ; but all the 
sons but one having died in the life-time of B. Frank, the te- 
nant for life, there was at his death only one son living. At that 
period, therefore, there was not any person answering the de- 
scription of a second or other son, except the first or eldest son. 
And that gives rise to the question. For the plaintiff it is con- 
tended in argument upon these facts, and on the words of this 
will, that the intent of the testatrix is clear that her estate 
should never be united with the estate of B. Frank, but should 
go to make a provision for a second family in the younger sons 
oi jB. Franks family, and in default of such, in a younger son of 
her niece Mrs. Sotheron. And to this effect it was contended 
that the remainder limited to the second son of B. Frank, after 
the estate for life given to B. Frank, is contingent until after the 
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death of J3. Franks and then, and not before, is to vest in in'>> IB 14. 

terest and possession in the person who shall then be his second 

son ; and if there shall not then be a second son, or other son against 
except an eldest, of B. Franks shall go over to F. Sotheron ; or Frank. 
that on a second son of B. Frank coming in esse in the life- 
time of B. Franks the estate shall presently vest in interest in 
soch se(x>nd son, subject, however, to be divested in case that 
second son should become an elder son, by the death of his 
elder brother in the life-time of B. Frank the father. It does 
not appear to me that the will itself, from which the intention [ 46 ] 
of the testatrix is to be' collected, does sufficiently manifest the 
intent contended for to the extent to which it is contended, 
namely, that her estate should never be united with the estate 
of B. Franks or that it should remain in contingency, who 
should take her estate in interest, till after the death of B. Frank. 
I find no words in the will limiting the period of her estate 
vesting in interest to the death of B, Franks or intimating a de- 
sign of keeping the estates separate, except so far as she de- 
scribes the person who is to take. The manner in which the 
estate is limited to F. Sotheron^ in default of a second and other 
sons oi B. Frank and their issue, seems to shew the contrary; 
for she limits it to him, by name, for life, and to his first and 
othor sons in tail male; so that if by the death of his elder bro- 
thers he had b ecome the firstor elder son of his father W. So- 
tkeroHf and had as such succeeded to his father's estates, he would 
sdll have been entided to the remainder limited to him by the 
wUl of the testatrix. And there seems no good reason to sup- 
pose that her intention was different with respect to the family 
of one niece, from what it was with respect to the other; or that 
she meant to guard against the union of the Frank estate with 
her estate, more strictly, than against the union of the Sotheron 
estate with her estate : in both families she selects the younger 
children as the objects of her bounty, and prefers the younger 
branches of the family of her niece Mrs. B. Frank, to the 
younger branch of the family of her niece Mrs. Sotheron. I, 
therefore, consider the intent of the testatrix to be to limit the 
remainder of her estate after B. Franks death to his second and 
other sons, he having then no sons bom, in the same manner as 
she did with respect to the younger son of W. Sotheron, who was [ 47 ] 
then born, and as she would have done to such second son by 
name, if B. Frank at the time she made her will had then had 
two or more sons in being, viz. to Edward the second son of jB. 



• 



47 CASES IN TRINITY TERM 

1814. Frank; in which case such second son Edward would have 

taken a vested remainder subject to the Kfe of his father. So 

against here, I think that on the birth of a person answering the de- 
Framk. scription of second son of B. Franks the remainder vested in 
liim, in the same manner as it would have done if such son had 
been born at the time of making her will, and had been de- 
/ scribed as such by name. The objection made to such con- 

struction is, that it defeats her general intention, supposing such 
general intention to be, to prevent the possibility of the two 
estates uniting in the same person ; because by the death of the 
first or eldest son without issue, the second son will become the 
eldest son, and as such entitled to the entailed estate of his fa- 
ther, and possibly to the unentailed estate also. To this I an- 
swer, that instead of the eldest son dying in the lifetime of his 
father without issue, he may die leaving issue ; in which case the 
entailed estate of the father, certainly, and possibly the unset- 
tled estate also, will go to such issue ; and the second son will 
become a first or eldest son, without the eldest son's estate ; 
and the estate of the testatrix, expressly intended for him as a 
second son, will go over to a younger son, or to another family. 
Again, instead of the eldest son dying, the second son may die, 
leaving issue ; in which case the estate intended as a provision 
for a second son's family, will go away from that family to a 
third son, or to another family. This argument m£^ be pur- 
sued to the extent of a 3d, 4th, 5th, and any number of sons, 
[ 48 ] dying in the life of the father, leaving issue, and none of their 
issue being capable, by this construction, of enjoying the estate 
evidently designed for them by the/estatrix. And we must put 
the same construction on this will, in the events which have 
happened, as we should do if the situation of the family had 
been as I have before supposed, that is, if instead of B. Frank? s. 
leaving only one son, he had had several younger sons, and 
those sons had died in the lifetime of JB. JP., leaving issue. In 
that case it appears to me that it would be a very forced infer- 
ence to make, that the estate should, notwithstanding, go over 
to the family of Mrs. Sotheron. These necessary results of con- 
struing the will to give a contingent interest to the second and 
other sons, or, in other words, to such person as shall be the 
second son at the death of the father, the tenant for life, operate 
forcibly on my mind against inferring such intention from the 
words of the will, and I cannot find such intention plainly ex- 
pressed: if it had been plainly expressed, the intention must 



IN THE Fifty-fourth Year op GEORGE III. 48 

have prevailed in defiance oF such consequences. The princi- 1814. 

pies on which coQrts of law proceed, are in favour of estates 

vesting, and the authorities in support of those principles have agaitut^ 
been already adverted to, so that I shall not repeat them. It Frank. 
never could have been the intention of the testatrix to prevent a 
second or younger son of B, Frank from marrying in the life- 
time of his father, by disabling him to transmit her estate to his 
children at all events. Such are the arguments against constru- 
ing the intention of the testatrix, to have been, that there should 
never be a union of her estate with the estate of B. Frank. 
But supposing we could be satisfied that such was the intention 
of the testatrix, to keep the two estates separate, and that they 
should never be united in the same son of B. Frank, of which I 
cannot satisfy myself, still I can find no words in this will suffi- [ 49 ] 
cient to carry such intent into effect. For whatever the intent 
be, if there are not words in the will to warrant it, either ex- 
press or implied, it cannot have effect. Lord Mansjkld says in 
Fen V. Lowndes, 2246 : — " The testator meant to make a new 
family in the then second son, or whoever should afterwards be- 
come the second son of his daughter by her then husband* 
Though this was manifestly his intention, I was extremely afraid 
there were not words enow to warrant us to put this construc- 
tion upon it. But I think there are words sufficient to justify a 
construction agreeable to the intention of the testator." So 
here, whatever we may think was Mrs. Frank^s intention, I can- 
not find any thing in the will to authorize me in reading the de- 
vise to such person as shall be the second son of B. Frank at the 
death of his father, so as to make it contingent. Again, I can 
find no words to warrant a divesting of the estate, once vested, 
in the event of a second or younger son becoming an eldest son, 
such as were the words of the will in the case of Fen v. Lowndes, 
and such words I conceive we cannot supply. It, therefore, ap- 
pears to me that the intent is not sufficiently plain to limit the 
description of second and other sons to such person as shall an- 
swer such description at the death of the father, so as to make it 
contingent; nor to divest the remainder, once vested, in the 
event of the person in whom it is vested becoming a first or 
eldest son. For these reasons I think the judgment should be 
for the defendant. 

Lord Ellenborough, C. J. I have to regret that the view I 
have taken of the subject now under consideration leads me to C 50 ] 
form an opinion differing, so materially as it does, from that 
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1814. which has been delivered by the rest of my Brothers. The first 

question for consideration on this special verdict, appears to me 

against ^^ ^^5 what is the intention of the testatrix, as it is to be collected 
Frank. on the face, and from the language of the will. And, supposing 
such intention to be clear and manifest, then, secondly, are there 
to be found in the will words capable of carrying that intention 
into legal effect? The first is the principal question for our con- 
sideration; for, supposing the intention upon the face of the will 
to be clear, it is difficult to say what words, by which such inten- 
tion is clearly expressed, or from which it is manifestly and with 
certainty to be implied, are not also capable of giving efiect to 
it. When I speak of certainty, I must be understood to speak 
of moral certainty, the only certainty which relates to this sub- 
ject; and hardly any certainty, upon any moral subject, can be 
predicated, which does not admit some degree of mere possibility 
to the contrary. The testatrix Margaret Frafik, appears by the 
will to have been the aunt of two married ladies, Mrs. Bacon 
Frank, and Mrs. Sotkeron, Mrs. B, Frank had no child born 
at the time of making this will. Mrs. Sotkeron had at least two» 
inasmuch as the testatrix describes her godson, Frank SotheroUy 
the lessor of the plaintiff, as the youngest son of W, Sotkeron, the 
^ husband of her niece, Mrs. Sotkeron. After an appointment and 

devise of her capital messuage, in which she lived, to her sister. 
Dame Standisk, for her life, and after her death a similar ap- 
pointment of that messuage, and of the rents and profits of cer- 
tain meadow, pasture, and arable ground, to Mrs. B. Frank, as 
[ 51 ] pocket-money during her husband's life, she devises the bulk of 
her estate to B. Frank, her niece's husband, for life, and from 
and immediately after his decease, then to and to the use of the 
2d, 3d, 4th, and all and every other the son and sons of the 
body of the said J5. Frank, begotten or to be begotten on th6 
body of her said niece Catkerine, his then wife, except the first 
or eldest son, severally, successively, and in remainder, one after 
another, and the several and respective heirs male of the body, 
and bodies, of every such son and sons, except the first or eldest 
son, lawfully issuing; and for default of such issue, then unto and 
to the use and behoof of her godson, F. Sotkeron, youngest son 
of W. Sotkeron, and from and immediately after his decease, to the 
use of the 1st, 2d, Sd, 4th, and all and every other son and sons 
of the body of the said F. Sotkeron, with divers limitations over. 
There is a general proviso in the will, that the tenant in posses- 
sion, for the time being, of the estates devised, should assume 
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and use the surname of Frank only. The favourite object of the 1814. 

testatrix, Mrs. Franks as it is to be collected from her will, seems 

to have been, to set up an haeres factus, or representative of her agaimt 
own, of the name of Frank only, who should be taken, in the Frank. 
first instance, out of the family of her niece, Mrs* B. Frank; but 
she seems, by an industrious exclusion of her niece's eldest son 
by her husband, B. Franks at the same time to labour to prevent 
the union of the estates of £. fra^zAr's family with those which she 
devised by her will; and with a like purpose of separation (as it 
should seem) in respect to the Sotheron estates, limits the remaind- 
er of her estates to the present lessor of the plaintiff, then F. 
Sotheron^ her godson, described in the will as the youngest son 
of her niece, Mrs. Sotheron ; thus providing, as far as it occurred 
to her Co be practicable, against the union of her estates with that [ 52 ] 
of the family of the Sotkeronsj at the very time when she was 
planning the erection and maintenance of a distinct and substan- 
tive stock of her own, by the surname of Franks in the Sotheron 
line, if from the failure of a second and other sons of B, Frank, 
it should become impossible to attain that object in his, B. Frank's, 
family. She has not, indeed, declared this to have been her in- 
tention and purpose in so many words, and by an express decla- 
ration on the subject, but if the dispositions she has made are 
referable to no other intelligible, or almost possibly assignable 
purpose, she has, in effect and impliedly, so declared. And, in- 
deed, for what other reason can she be understood to have ex- 
cluded an unborn eldest son, and the issue of such unborn eldest 
son, by a laboured repetition of words of exclusion in both in- 
-stances, and this in favour of an also unborn 2d, 3d, 4th, and 
other son and sons of such parent, and the issue of such unborn 
2d, Sd, 4th, and every other son and sons? She could not, in 
the case of unborn children, possibly be governed by any motives 
of personal favour, or dislike, in making this arrangement. But 
it may be said, how does it appear that there was, to her know- 
ledge, any property in the families of jB. Frank and Mr. Sotheron 
descendible to, or in any manner settled upon, the eldest son of 
those respective families, and with a reference to which, the 
scheme of devising, in exclusion of such eldest, may be supposed 
to have been formed? It is found as a fact, that at the time of 
making the will of the testatrix, Margaret Frank, B. Frank was 
in possession, as tenant in tail of large freehold estates at Camp^ 
.sail, and other places in the county of York, of considerable annual 
value, and tenant in fee of other estates; and that, at th^ time of 
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1814. her making her wiU,* W. Sotheron^ the father of the lessor of the 

plaintiff, was in possession as tenant in fee of part, and tenant for 

against "^^ with remainder to his eldest son in tail, of other part, of es- 
Frank. tates of considerable annual value. As far as the estates of B. 
*- -^ Frank and Mr. Sotheron (the husbands of testatrix's nieces) were 
respectively entailed on an eldest son, they suggest a reason for 
the plan of settlement in exclusion of the eldest, which she has 
adopted. And as to the estates which belonged to each of them 
in fee, she might reasonably contemplate the usual preference, 
^hich obtains in considerable families, in favour of eldest sons^ 
in respect to landed estates, as likely to operate in the disposi- 
tion of these estates also, as far as the demands of provision for 
younger children might allow the respective fathers so to dispose 
of them. Whether she actually knew the state of their respect- 
ive landed property to be as above stated, or she did not, she 
still may be presumed to have had sufficient general reason for 
b^eving that the eldest son, in each of these families, would take 
the largest share of the family estate in land; and, indeed, her 
purposed exclusion of the eldest, in both instances, is not recon- 
cileable to reason on any other supposition. In the case oi Fen 
d. Lowndes v. Lcnxmdes, 4 Burr. 2247*9 where the testator Laytouj 
the maternal grandfather, devised to his daughter's second son, 
in exclusion of the eldest, as here, it did not appear on the face 
of the will that the eldest had any family estate of his own, or de- 
rived to him from an ancestor, yet it was argued throughout that 
<^ his view was, that his own estate should never be confounded 
with that of his son-in-law, W. LaamdesJ* Lord Mansfield says, 
<^ he meant to make a new family in the then second son, or who- 
[ 54 3 ever should afterwards become a second son; this was manifestly 
his intention:" and he repeats several times, in the course of that 
judgment, that his intention to this effect was plain. By the 
phrase of making a new family, he must have meant the consti- 
tuting a new fund of provision, to be enjoyed in succession by a 
new and distinct class of persons from the heirs of the family; 
the expression, a new family, imports that there existed another 
family fund descendible in a different course. This was, in that 
case, inferred from the obvious import and effect of the will, 
which constituted a new class of takers of the devised property 
from those who, in the ordinary course of law, would have taken 
the family properly. There could be no confusion of estates 
(the mischief which was meant to be avoided, as said) in that 
case, if there had existed only the one estate, which the testator 
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was then immediately devising; and why should he have excluded 1814. 

the eldest from that, unless it were on account of his having 

another substantive provision of his own? This was, however, agahu^ 
inferred only,'and assumed in that case, but not expressly stated Frank. 
as a fact on the face of the will, any more than it is in the present 
instance* Assuming the intention of the testatrix upon this sub- 
ject to be clear, and such as I have supposed it to be, I do not 
see any particular difficulty in point of law, which stands in the 
way of its being carried into effect. It may be so carried into 
effect, first, by considering the remainder ^^ from and immediately 
after the death of jB. Frank to the 2d, 3d> 4th, and all and every 
other the son and sons of the body of the said j8. Franh^^ as con- 
tingent, and in abeyance during the whole of the life of J3. Franks 
and as vesting, upon his death, in the person who should then 
answer the description of second or other son (such other being [ 55 ] 
other than the son who should be eldest at the death of £. Frank\ 
and if it vests eo instanti that the preceding particular estate de- 
termines (z. e. B. FranV% estate for life), as it does, it is sufficient 
to satisfy all the necessary purposes and rules of law on the sub- 
ject. Nor, supposing that the remainder should be considered 
as having vested, in the first instance, in Edward Richard Franks 
who first answered the description of second son, do I see any 
reason why it should not aftetwards, on his death without issue, 
be held to become in abeyance till another second son should be 
born (which happened by the birth of the defendant in 1780), 
and why, upon his becoming the eldest son of J5. Frank (as he 
did in 1789), it should not be divested out of him, in furtherance 
of the excluding provision in respect to the eldest son, and be- 
come once more in abeyance, and so remain during his father's 
life; and then, upon his father's death (by which the possibility 
of there being any second son was determined), vest in the re- 
mainder-man, F. Franks the present lessor of the plaintiff. In 
either of these modes, but particularly in the first of them, that 
of the remainder being in abeyance during the whole of the life 
of B. Franky the tenant for life, I think that the intention of the 
testatrix, as displayed in her will, may be carried into effect with- 
out violating any rule of law. It certainly is a possible mischief, 
which might flow from a will thus framed and construed, that 
B. Frank might have several sons born, and dying, each of them 
leaving sons, in the life-time of B. Frank, the tenant for life; all 
of w^hich grand-children of JB. Frank might be excluded, if the 
remainder to the 2d, Sd, 4th, and all and every other the sons, [ 56 ] 
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1814. &C.5 should not be deemed a vested one. But we are not war- 

■ ranted in making another will for the testatrix than that which 

^ahu^ she has actually made for herself, because inconveniences, which 
Frank. she did not foresee or provide against, might, in another state of 
events, have resulted from the will which she has made. And 
this we do indirectly, but in point of effect completely, if we 
adopt such a construction as excludes inconveniences which the 
testatrix did not contemplate, and sacrifice objects which she 
did : it matters little whether we make a new will for a testator, 
or make the old one speak a sense foreign to the actual meaning 
which of itself it naturally and evidently expresses. It is possible 
that, if these inconveniences had been presented to the mind of 
this testatrix, at the time when her will was made, she might 
have obviated them by other competent provisions; but she has 
not done so. If, however, the very case which has happened 
had been presented to her mind, it may fairly be presumed that 
she would have retained her will in its present form, in further- 
ance of her ruling purpose of forming another family, and of ex- 
cluding the eldest son, upon whom the family property of Frank 
or Sotheron might, as such eldest, in all probability devolve. I am 
well aware of certain cases in which the most direct and unequivo- 
cal words which could be used, have been in point of construction 
denied their effect in favour of a supposed general intent. I am 
not desirous of seeing the number of these anomalous cases fur- 
ther increased ; but, here, I find no general intent standing in 
the way of the construction contended for on the part of the lessor 
of the plaintiff, but the contrary. The struggle, in this case, 
is not between conflicting intents appearing on the face of the 
[ 57 "I same will, nor between an intent and a rule of law at variance 
with it, but between an intent apparent and the possible incon- 
veniences which might have arisen, by giving effect to it, in other 
events and circumstances than those which have actually hap- 
pened. As far as it may be a question whether the giving effect 
to this intent is contrary to any rule of law, the case of Chad- 
wick V. Doleman, 2 Vern. 528., before Lord Cliancellor Cowpevj 
which has been cited in the argument, is strongly to the con- 
trary, and supports the principle of divesting an interest, upon 
a tacit or implied condition that a second or younger son, in 
whom the interest had in that character, and by that description 
vested, should not afterwards become the eldest son and heir; 
the second, or younger son, being held to have only a defeasible 
capacity of taking under the appointment in that character, and 
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which capacity (in the event which had happened, of his becom- 1814. 

inc: the eldest son and heir) was held to be thereby defeated. The 

intention and object of the appointment, as collected upon the against 
fece of the settlement, by which the power was created, was held Frank. 
su£Scient to render the appointment, altliough executed without 
power of revocation, conditional in that case; and although the 
interest had been vested in that case for a period of six years in 
the appointee, as second son. It was contended there, ^ indeed, 
that an interest once vested was not to be divested without an 
express condition or proviso for that purpose. It was however 
held otherwise by Lord Cowper, who pronounced, " that it was 
a defeasible appointment, not upon the words of the appoint- 
ment, but from the character of the person, the appointee ;" and 
a subsequent appointment in favour of those who were the [ 58 ] 
younger children, after the first appointee had become the eldest, 
and in exclusion of such eldest, from the fund upon which the 
appointment operated, was in consequence sustained by him. 
Why the intention, if capable of being clearly made out, is not 
to have the like effect in the case of a will, I am at a loss upon 
any principles of reason to discover. The case of Trqffbrd v. 
AshtOTij 2 Vern. 660., before Lord Cowper, has been relied upon 
on the part of the defendant, as affording a different rule of con- 
struction in his (the defendant's) favour, in the case of a will. 
There Mr. Vavasor^ the testator, having an only daughter, and 
having articled with Sir Ralph Ashtorij who was to make a settle- 
ment, to pay her 3000^. portion, afterwards makes his will, and 
thereby devises all his estate to trustees, in trust that his daughter 
might receive the profits for her life, remainder to the second 
son of her body to be begotten, in tail male, and so to every 
younger son. In default of such issue male to her eldest daugh- 
ter, and to the first son of her body, taking on him the name 
and arms of Vavasor^ and adds, " that he did not by his will 
devise the estate to the eldest son, because he expected his 
daughter would marry so prudently, as that the eldest son would 
be provided for." It fell out that Edmund^ the first son of Lady 
AsAton, died in twelve months after his birth. Richard , the second 
son« lived till eighteen, and died without issue, and was not born 
until after the death of Edmund. The question, upon this part 
of the case, was whether Richard^ not being born till after the 
death of Edmund^ was a second son within the intent of the will. 
Lord Chancellor. <^ Richard was a second son, and must take, 
although not according to the testator's design ; but as the will 
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1814. is worded, not * to be excluded, the second son is the second in 

order of birth." Afterwards Lord Chancellor says, " it was a 

agaJn^ condition subsequent to defeat the estate, and not precedent" — 
Frank. and " the negative words in Mr. Vavasor's will, that he had not 
L 59 J provided for his eldest son, &c. not sufficient to exclude Richard^ 
who was the second son by birth, though afterwards he became 
the eldest." The only part of this judgment of Lord Chancellor 
Cowper, with which I incline to differ, is. where he says that 
Richard must take, although not according to the testator's de- 
sign, but as the will is worded, not to be excluded. It seems to 
me that, under the circumstances which had happened, the tes- 
tator's design, as collected on the face of the will, was that the 
second in order of birth, even if he should become the eldest, 
should take. The only reason that he did not by his will devise 
the estate to the eldest son, was (as stated in the will) because 
he expected that his daughter would tnarry so prudently, as that 
the eldest son would be provided for. Here is no limitation over 
to the children of another house and family, in exclusion of him 
who might bear the character of eldest, as in the case now in 
judgment before the Court; but a preference given to the second 
over the first, for one only specified reason, and which ceased to 
apply when the'characters of eldest and second sons were united 
(as in Richard Ashton's instance they were) in the same person. 
I should rather have said, in that case, that he answered the de- 
scription of second son as second born, according to the letter 
of the will, and that his other character of eldest, which he after- 
wards acquired, was not adverse to the intention of the testator, 
so as to prevent the interest which the testator had expressly 
given him by the denomination of second son, from vesting in 
[ 60 ] him. The only reason why the testator did not at once devise 
the remainder to the eldest, as he declares in his will, was his 
supposition that the eldest would not want it, and that the second 
son might. The ground of preference of course ceased upon the 
reason and object of it. When there was strictly no second, the 
then only child might take, according to the interest, under 
either description ; and there was of course no reason why he 
should lose what was given him, under his original description 
of second, and which would have been given to him as eldest, 
if no second had been then contemplated as likely to exist, and 
to be unprovided for. The construction, therefore, which was 
adopted by Lord Chancellor Consoper in this case, satisfied at once 
the letter, and advanced instead of violating the spirit and true 
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meaning of the will. It is hardly necessary to refer to authorities 1814. 
to prove that the words in this will, first or eldest, are not to be 

Driver 
taken strictly as descriptive only of a primogenitus ; but if that against 

term had even been used here, which it is not, primogenitus then Frank. 
alive would be sufficient to satisfy that description, according to 
Lord HardwicJce; who enters into a full discussion of that sub- 
ject in the case of Lomax v. Holmden, 1 Ves. 290., with reference 
particularly to the case of the duchy of Cormoall^ where it was 
held that Henry^ the first bom son of King JameSy being dead, 
Charles L (the second born) might take that duchy as primoge- 
nitus. It is unnecessary to add, that Lord Ellesmerej in com- 
menting upon the mistakes of Lord Coke in that case (which 
were, as Lord Ellesmere says, mistakes both of fact and law), 
states him to have split upon a rock, in restraining it to primo- 
genitus, and not to the first pro tempore, voluntarily, without 
any occasion, and without the concurrence of any judge. I will 
not go further into this case of Lomax v. Holmden, or the au- [ 61 ] 
thorities therein cited of Fttz. Nat, Brev. 188., on the writ de 
auxilio ad filium militem faciendum. It is sufficient to say, that 
they fully establish that the word first born is synonymous with, 
and means eldest, and that eldest means the first son, capable of 
taking, under that denomination, at the time to which the will 
refers ; which, here, is at the time of the death of B. Frank the • 
tenant for life. The inconveniences which are likely to result 
from any particular interpretation of a testator's meaning, are 
powerful arguments, in point of construction, that such could 
not have been the intention of the testator ; but supposing it once 
to be clearly ascertained that the testator did so intend, the will 
must be taken as it stands, with all imperfections and mischiefs 
which are interwoven in the frame of it. Arguments of the sort 
I have alluded to rather appear to prove that the testator ought 
Bot, under the circumstances, so to have intended, than that he 
actually did not so intend. The question therefore appears to 
me, at last, to resolve itself into this ; is the intention clear, on 
the face of the will, that Mrs. Margaret Frank entertained the 
purpose of erecting a new family of her own, and in furtherance 
of such purpose meant to exclude the eldest son of j8. Franks in * 
favour not only of a younger son of the same father, but also in 
favour of the remainder-man F. Sotheron^ her godson, the 
youngest son of W, Sotkeron, specially named in the will ? And 
I think the intention of the testatrix, on this head, is clear, and 
Aat it is capable of being carried into effect consistently with the 
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rules of law ; and if it may be so, it follows as a consequence of 
my opinion, that we ought to give siich judgment as will effectuate 
that intention ; which, as * appears to me, would be done by giv- 
ing judgment on this special verdict for the lessor of the plaintiff. 
But as the rest of my brethren are of a different opinion, judg- 
ment must be given, according to their opinion, for the de- 
fendant. 



Saturdapf 
June 18th. 
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of the parish 
-who found and 
apprehended 
him in the 
parish, and 
conveyed him 
to the gaol. 
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The King against Pierce, 

JpiERCE was indicted at the sessions for the city and county 
of Exeter, for refusing to pay a sum of money directed, by 
warrant of one justice for the county of Devon, to be paid by 
him, a$ treasurer of the said county, to the constable of the pa- 
rish of Marlborough in the said county, for the expenses of con- 
veying a deserter to the county gaol. The indictment charged 
that on the 9,6ih of June 1813, one W. Hayman, who was reason- 
ably suspected to be a deserter from his Majesty's service, was 
found in the said parish, and was apprehended and brought by 
T. J* the constable of the said parish where he was so found, 
before A. ii, a justice of the peace for the county oi Devon, liv- 
ing near to the place where the said Hayman was so found and 
apprehended, and the said justice did then and there examine 
him, and upon his examination, by his confession, it appeared 
to and was found by the said justice, that the said Hayman was 
a listed soldier, and ought to be with the company to which he 
belonged, and thereupon the justice did forthwith by his war- 
rant cause the said Hayman to be conveyed and committed to 
the gaol of the said county oi Devon, and the said Hayman was 
conveyed by the said constable to the gaol of the said county, 
according to the form of the stat., &c. And the said Hayman 
was a person not having goods or money within the county, 
where he was so taken, sufficient to bear the charges of himself 
and the said constable who so conveyed him to the gaol, but 
such expenses were paid by the constable ; and afterwards, to 
wit, on the SOth of June, on application made by him to the said 
justice, the said justice did upon oath examine into and ascertain 
the reasonable expenses to be allowed to the constable in that 
behalf^ and did ascertain and assess the same^ at the sum of 41. 
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65. 4|tf. ; and so the indictment went on to allege that the justice ISH. 

did, by warrant under bis hand and seal, directed to the defend- 

ant, who was then treasurer, order him to pay to the constable against 
the said sum, and that the warrant was delivered to the defend- Piehce. 
ant, at the precinct of Bradninck, in the said city of Exeter and 
county of the same city, and the defendant was then and there 
requested, and refused to pay the same, against the form of the 
Stat., &c. And this indictment being removed by certiorari into 
the King's Bench, there was a demurrer and joinder. And the 
question made upon this demurrer was, whether by the statutes 
the justice had authority to direct the treasurer of the county to 
pay these expenses. 

Gifford in support of the demurrer denied that he had, and 
referred to stat. 3 Jac. 1. c, 10., which he said was the first and 
material statute on this subject, but which he contended did not 
apply to the case of a deserter. It is entitled " An act for ra- 
ting and levying the charges for conveying malefactors and offen- 
ders to the gaol," and the preamble recites that the subjects are 
charged and burthened in conveying^^07Z5, and other malefactors 
and offenders against his Majesty's laws, to the gaol, punishable C 64 ] 
hy imprisonment there^ the said felons, &c. having goods of their 
own to defray the charges themselves; and then the statute 
enacts, ^^ that every person and persons that shall be committed 
to the county gaol, by any justice, for any offence or misdemea- 
nor, having ability, shall bear their own charges for so convey- 
ing them, to be levied, upon their refusal, on their goods and 
chattels ; and by s. 2. if they have none, then the parish where 
the said person or persons shall be apprehended shall bear such 
charges," &c. Here, it may be said, the enactment is general 
as to the description of offenders; it says, "every person or per- 
sons ;" but that must be construed with reference to the pream- 
ble, and it is clear what sort of offenders the preamble meant, for 
it speaks of their being punishable by imprisonment in the gaol, 
and of the charges of conveying them thither being " to the dis- 
couragement of the subjects in prosecuting the said malefactors 
and offenders." Therefore, the general words, " every person or 
persons," in the enactment as restrained by the preamble, shall 
be intended of such persons only as are committed for trial upon 
the prosecution of the subject in the ordinary course of criminal 
proceeding. Admitting that desertion, heretofore, being in con- 
tempt of the statutes for the military array of the kingdom (a), 

(«) 15 Ed. 1. «#. 2. c, 6. 4 ^ 5 P. ^ M, c. 2. 
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1814. might have been punishable in the common law courts^ though 

there is not any instance on record of its having been so punished, 

ui^ainsi "P ^^ ^^^ ^^^^ of the statute in question, yet it is clear that since 
Pierce. the mutiny act has provided for its punishment by means unknown 
to the common law, the punishment at common law, if it ever 
[ 65 ] existed, has now ceased ; therefore, in any view of the subject, the 
Stat. 3 Jac. 1., which provides only for commitments in cases of 
prosecution at the common law, does not apply to the present 
case. Taking that to be so, the stat 27 Geo. c, 3., which is in pari 
materia does not extend the authority of the justice as to order- 
ing the payment of expenses ; only it shifts the payment of them 
from the parish to the county. That was its only object as it re- 
gards the stat. 3 Jac. 1., which it recites; and therefore, however 
large the words of the enactment, it must be construed with re- 
ference to the former statute ; and that it contemplated the same 
kind of offenders only as the former,, is apparent from this, that, 
the 3d section provides for the allowance of expenses to witnesses 
who shall attend in court to give evidence against Jelons. A de- 
serter is not committed as a felon for trial, or to be punished by 
imprisonment in the gaol, but by the express provision of 53 
Geo. 3. c. 17. 5. 106. (mutiny act) " to the end that he may be 
removed to such places as the secretary at war shall direct ;'* 
and the gaoler, is to receive " suqh subsistence for his mainte- 
nance while in custody, as by his Majesty's regulations shall be 
directed ;" so that in no respect is the method observed upon 
the commitment of a deserter like that of other offenders. And 
by s. 107* the constable is entitled to a distinct reward for the 
apprehension of deserters. The question therefore reverts back 
to the stat. Jac. 1., which, for the reasons above mentioned, it is 
submitted, must receive a restrained construction conformably 
to the preamble ; and oftentimes such a construction has been 
adopted ; as in Ri/all v. Rolle (a). Lord Hardwicke strongly in- 
[ 66 ] clined to be of opinion with Holty C. J., and Parker^ C. B., that 
the stat. 21 Jac. \.c,\Q. s.\l. was, by reason of the preamble, re- 
strained to goods that were originally the bankrupt's. 

Lord Ellenborough, C. J. It cannot by any means be re- 
garded, as a universal rule, that large and comprehensive words 
in the enacting clause of a statute are to be restrained by the 
preamble. In a vast number of acts of parliament, although a 
particular mischief is recited in the preamble, yet the legislat- 
ive provisions extend far beyond the mischief recited. And 

(a) 1 Atk, 18!i^. 
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whether the words shall be restrained or not must depend on a 1814. 

fair exposition of the particular statute in each particular case, 

and not upon any universal rule of construction. Here the con- affainst 
venience seems to be as universal, as is the provision in the Pierce. 
enacting clause of the statute, that when any person, not having 
goods or money sufficient to bear the charges himself is com- 
mitted to gaol by warrant from any justice, the justice shall, on 
application to him, ascertain the expenses and order the trea- 
surer of the county to pay the same. The language is express, 
clear, and explicit, and large enough to embrace this case, and 
it contains no exception, neither does the policy of the act, as it 
seems to me, require that there should be any exception. I 
therefore think that this indictment is well enough. 

Le Blanc, J. The object of the statute was to provide for 
defraying the expenses of public officers, which they were neces- 
sarily put to in the discharge of a public duty. And although the 
statute Jac. 1. in the preamble looked only to the most obvious 
cases, where the person was afterwards to be tried by the ordinary [ 67 ] 
process of the country, yet when we come to the enacting clause, 
we find it in words large enough to embrace this case. And if 
the Court see that the policy of the law requires it, they will 
surely be inclined to adopt that construction which will bring 
this case within the enacting clause, although the precise case 
may not have been originally contemplated in the preamble. 

Bayley, J. I am entirely of the same opinion. I do not 
agree with the counsel in his construction of the stat. 2 i Jac. / 
the contrary has been decided in Mace v. Cadell (a). 

Dampier, J. The words in the enacting clause of stat. G. 2. 
are large enough, and there is nothing to restrain them. 

Judgment for the Crown. 

Gazelee was to have argued contra. 

(a) Coicp, 232, 
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Monday, The KiNG agaiTist De Berenger and Others. 

June 20th. 

C*68 ] 
It was held an TT^E BERENGER and seven others were tried at the London 
fence to con-' "^"^ sittings after last terra, before Lord Ellenborougk^ C. 3^ 
spire on a par- upon an indictment for a conspiracy ; and *upon not guilty, the 
felse rumours jury found them guilty upon the Sd and subsequent counts. 
pricTof\he ^^^ indictment set forth by way of general inducement, that 

public govern- at the time of committing the several offences, &c. there was and 
with intent' to ^^^ ^ ^^ng time before, to wit, two years and upwards, had been 
injure the sub- ^n open and public war between our lord the king and his allies, 
should pur- and the then ruler of France^ to wit. Napoleon Bonaparte, and 
da^,*and that ^^^ people of France ; and the 3d count stated that the defend- 
the indictment ants on the IQth of February, in the 54th year of the King un- 
enough with- lawfully contriving, &c. by false reports, rumours, arts, and con- 
Sfe *arti^^*"^ trivances, to induce the subjects of the king to believe that a 
persons who peace would soon be made between the king and his subjects, 
Sie^persons in- ^^^ ^^^ people of France, and thereby to occasion without any 
tended to be just or true cause a great increase and rise of the public govern- 
that the' public ment funds, and government securities of this kingdom, and toin- 
funds of Sds J"^® ^"^ aggrieve the subjects of the king, who should, on the 
kingdom 2 1st of February purchase and buy any part or parts, and share 

ei&er British ^^ shares of and in the said public government funds, &c. then 
or /rt«A funds, and there to wit on the 21st of jR^irwary, unlawful^, &c. didcon- 

which since . / j j 

the Union spire, &c. to make and propagate, and cause to be made and 

part orthe* propagated, unto and among divers subjects, &c. in the county 

funds of the of Kent, Scc, and also unto and among divers subjects, &c. at 

dom. ' London, and places adjacent thereto, divers false reports and ru- 

The Court mours that the said N, Bonaparte was killed, and that a peace 

cial notice that would soon be made between the king and his subjects, and 

beTween^UiTs ^^^ people of France, and that the defendants would, by such 

country and a false reports and rumours, as far as in them lay, occasion an in- 

which war is' crease and rise in the prices of the public government funds and 

recognized m other government securities, *with a wicked intention thereby to 

of parliament, injure and aggrieve all the subjects of the king, who should, on 

an allega^ion^ ^^ 2 1 St of February, purchase or buy any part or parts, share or 

to that effect shares of and in the said public government funds, and other 
need not be . . « 

proved. government securities, &c. 

[ 69 J AH the defendants (except two) now appeared to receive judg- 

ment ; when Best, Serjt., on behalf of the defendant Butt, and 



IN THE Fifty-fourth Year of GEORGE III. 



69 



Park for De Berengevj submitted as an objection to the convic- 
tion, that the introductory averment, that there was a war, &c., 
which was a material averment, and applied to all the counts, 
was not proved at the trial. But Lord JEllenboroug/if C. J., an- 
swered, that there were so many statutes which spoke of a war 
with France, that it was impossible for the Judges not to take ju- 
dicial notice of it ; to which Bestf Seijt., replied, that he believed 
none of the statutes spoke of a war with the king and his allies, 
and France^ the alliance being but a recent event. They also 
moved in arrest of judgment on three grounds, which, they said, 
applied to all the subsequent counts as well as to the 3d; 1st, 
that not any crime, known to the law, is alleged in the count ; 
2dly,'that if there be any crime alleged, the persons to be affect- 
ed by it are not particularised as they ought to be, or that 
it is stated too generally; ddly, that it is alleged to have been 
done with intent to raise the public funds and government secu- 
rities of this kingdom, that is, the imited kingdom of Great Bri^ 
tain and Ireland, whereas nothing is charged which has refer- 
ence to any other funds or securities than the public funds and 
secarities o{ England only. 1st, No adjudged case of conspiracy 
has gone so far as this ; the crime alleged is a conspiracy to raise 
the price of the government funds of this country ; but if it be 
not a crime in itself to raise the price of the government funds 
of this country, a conspiracy to do so will not carry it farther, 
unless some collateral object be stated to give it a criminal cha- 
racter. Generally speaking, the higher the price of the public 
funds the better for the country, because the higher the state of 
public credit. It is true that the indictment charges that they 
conspired to raise the funds ona particular day ; and the raising the 
funds on any given day may or may not be criminal according as 
the day has concern with the transaction ; as if it had been shewn 
that on that day the defendants were possessed of certain shares 
in the funds, and intended to sell them, and thereby, by raising the 
price, to cheat the particular persons who should become pur- 
chasers ; br if the indictment had alleged that it was the day on 
which the commissioners for reducing the national debt were 
wont to purchase, and that the defendants did it with intent to 
enhance the price of such purchases ; in these and such like cases, 
the object being criminal or injurious to the public, what was 
done with that object would be criminal also : but all that is 
alleged on this record is general, without shewing to the court 
how it was criminal in the defendants to raise the funds, or in 
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what way the public could be injured. As to its being charged 
per conspirationem, it is true that in Rex v. Edwards (fit), it is 
laid down that to conspire to do a lawful act to an unlawful end 
is a crime; and to that extent the doctrine has been carried in 
several cases, though formerly the rule relating, to conspiracy, as 
it was defined by stat. 21 Edw, 1., seems to have beea restrained 
to such as conspired to indict a man falsely and maliciously, or 
falsely to move and maintain pleas, or to retain persons for main- 
taining the same. But the case above cited, and all the cases, 
prove, that it is the end to which the Court looks, and that end 
must be unlawful. Wherefore in Rex v. Starling {b\ the de- 
fendants being acquitted of all but conspiring to impoverish the 
farmers of the excise, it was objected that there was no offence ; 
but the Court held it well, because the information shewed thajt 
the excise was parcel of the revenue of the crown, and so the 
impoverishment of the farmers of excise tended to prejudice th^ 
revenue of the crown. And to the same eflFect, in Re^ v. Best{c\ 
it was agreed by the Court, that several people may lawfully 
meet and consult to prosecute a guilty person ; otherwise if to 
charge one that is innocent, right or wrong, for that is indict- 
able. So that unless the end be unlawful, there is no offence ; 
and therefore, £dly, if the indictment had stated certain indivi- 
duals by name who purchased stock on the day laid, and that the 
defendants conspired to raise the price in order to cheat or pre- 
judice those individuals, or to benefit themselves at their expense, 
or that the public were concerned in the purchases of that day, 
and the defendants conspired, &c., to the prejudice of the pub- 
lic, the offence would have been complete ; but it is not enough 
to allege generally that it was to the injury and grievance of all 
the subjects who should buy stock on the day ; and for a similar 
default in the indictment in Rex v. Robe {d)j the judgment was 
arrested. And the only exception in which the law allows of a 
general form of indictment, is in the case of barretry, or a com- 
mon scold {e\ and that is upon the reason of the thing, because 
those offences consist of a multitude of instances, which it would 
be inconvenient to set forth. Lastly, the indictment is framed 
upon a supposition that there are funds which are the general 
funds of the United Kingdom of Great Britain and Ireland, for 
after styling his Majesty King of the United Kingdom, it speaks 
of the funds of this kingdom, i. e. of the kingdom of which his 

(a) 8 Mod, 321. (i) 1 SxA, 174. (c) SaXk. 174, (d) « 5*r. 999. 

(0 See Palfrey's case, Cro. J. 527. The Queen v. Hannon, 6 Mod, 311. 
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Mfyesty is before styled King, whereas there are no general 
funds of the United Kingdom, but they are distinctly the funds 
of each kingdom, as they are respectively charged on and ap- 
plied to each ; and by the 7th article of the act of Union, it 
is expressly provided, that the charge for the payment of interest 
and debt incurred in either kingdom before the Union, shall 
continue to be separately defrayed by Great Britain and Ireland 
respectively. 

Lord Ellenborough, C. J. I am perfectly cleat that there 
is not any ground for the motion in arrest of judgment. A public 
mischief is stated as the object of this conspiracy; the conspiracy 
is by false rumours to raise the price of the public funds and se- 
curities; and the crime lies in the act of conspiracy and combin- 
ation to effect that purpose, and w6uld have been complete al- 
though it had not been pursued to its consequences, or the parties 
had not been able to carry it into effect. The purpose itself is 
mischievous, it strikes at the price of a vendible commodity in 
the market, and if it gives it a fictitious price, by means of false 
rumours, it is a fraud levelled against all the public, for it is 
against all such as may possibly have any thing to do with the 
funds on that particular day. It seems to me also not to be ne- 
cessary to specify the persons who became purchasers of stock, 
as the persons to be affected by the conspiracy; for the defendants 
could not, except by a spirit of prophecy, divine who would be 
the purchasers on a subsequent day. The excuse is, that it was 
impossible they should have known, and if it were possible, the 
multitude would be an excuse in point of law. But the state- 
ment is wholly unnecessary, the conspiracy being complete in- 
dependently of any persons being purchasers. I have no doubt 
it must be so considered in law according to the cases. Upon 
the last point, in a large sense the Irish funds are the funds of 
this kingdom, and so are the British^ they form the resources and 
meairs of the United Kingdom. The Irish funds, I believe, are 
purchased and sold in the market here, and the interest is pay- 
able in this country, and they, as well as the others, though 
strictly applicable to each kingdom, could not in a large sense 
be correctly called otherwise than the funds of the United King- 
dom ; since the Union they are each a part of the stock and re- 
venues of the United Kingdom, however they may be defrayed 
separately, as they antecedently were. 

Le Blanc, J. This motion in arrest of judgment is made on 
three grounds; 1st, that it is not a crime in itself to raise the 
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price of the fuuds. But we are to look to the indictment in order 
to see what is the charge ; and the charge in the indictment is, 
that tlie defendants conspired by false rumours to raise the price 
of the funds on a particular day. It may be admitted, there- 
fore, that * the raising or lowering the price of the public funds is 
not, per se, a crime. A man may have occasion to sell out a large 
sum, which may have the effect of depressing the price of stocks, 
or may buy in a large sum, and thereby raise the price on a par- 
ticular day, and yet he will be guilty of no offence. But if a 
number of persons conspire by false rumours to raise the funds 
on a particular day, that is an offence ; and the offence is, not in 
raising the funds simply, but in conspiring by false rumours to 
raise them on that particular day. Upon the second objection, 
which is that the indictment does not specify the persons who 
were to be defrauded, it follows from the nature of the charge, 
that they could not be named, because this is a charge of a con- 
spiracy on a previous day to raise the funds on a future day, so 
that it was uncertain who would be the purchasers. The offence 
being to raise the funds on a future day, its object was to injure 
all those who should become purchasers on that day, and not 
some individuals in particular. In the same manner it is, if a 
false rumour be spread on a day prior to a market day, in order 
to raise the price of a commodity in the market, whether it be 
an article of necessity or not. The third objection is founded 
upon the indictment's calling them the public funds of this king- 
dom, which it is said since the Union must mean the United 
Kingdom of Great Britain and Ireland. But so they are the 
public funds of the United Kingdom, and go in furtherance of 
the service of the United Kingdom, although particular sums are 
applied to the particular service of one part of the United King- 
dom only. It appears to me, therefore, on all three objections, 
that there is no reason why we should pause to consider whether 
this judgment should be arrested. 

Bayley, J. If the case admitted of any doubt, I should be 
desirous of further time to consider it ; but I have no doubt that 
there is not any foundation for the objections that have been 
made. To raise the public funds may be an innocent act, but to 
conspire to raise them by illegal means, and with a criminal 
view, is an oflfence ; an offence, perhaps not aflFecting the public 
in an equal degree, as if it were done with intent to affect the 
purchases of the commissioners for the redemption of the na- 
tional debt, which would be affecting the public in its aggregate 
capacity; but still, if it be completed, it will certainly prejudice 
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a large portion of the king's subjects who have occasion to pur- 
chase on that day. And it is not necessary to constitute this ail 
offence, that it should be prejudicial to the public in its aggre- 
gate capacity, or to all the king's subjects, but it is enough if it 
be prejudicial to a class of the subjects. Here then is a con- 
spiracy to effect an illegal end, and not only so, but to effect it 
by illegal means, because to raise the funds by false rumcursi is 
by illegal means. And the end is illegal, for it is to create a 
temporary rise in the funds without any foundation, the ncces- 
t^ary consequence of which must be, to prejudice all those who 
become purchasers during the period of that fluctuation. The 
next objection is, that the indictment does not state the persons 
by name whom the defendants intended to defraud, and it is 
suggested that the indictment would have been good if it had 
stated that the conspiracy was with intent to prejudice certain 
persons by name^ and that by means thereof those persons were 
prejudiced. But the conspiracy is the thing which constitutes 
the crime, and it is sufficient if the indictment state the conspi- 
racy as it existed at the time when the crime was complete. It 
might have been detected before any purchases were made, or 
the mischief was effected, yet that would not have altered the 
offence, because the parties had done every thing in their power, 
and all that was essential to complete the crime, when they had 
formed the conspiracy, and used illegal means for effecting it. 
It did not depend on them but on others, whether their conspi- 
racy would be mischievous to others, but their criminality must 
depend on their own act, and not on the consequences that en- 
sued from it. Another objection has been made, that the in- 
dictment speaks of the funds to be raised by this conspiracy, as 
the funds of this kingdom^ and that there are no funds of this 
kingdom. It is perfectly true, that since the Union, the funds 
are raised in certain proportions upon one part of the kingdom 
and upon the other, but they are raised by the legislature of the 
kingdom, and when raised are applied by the government under 
the authority of parliament to such purposes as parliament may 
direct. But notwithstanding they may be found in part only 
applicable to England^ and in part to Ireland^ yet they constitute 
the funds of the kingdom, and may be so called, though separated 
into British and Irish funds. 

Damfier, J. The charge in this indictment is, that the de- 
fendants by false rumours conspired to give a temporary rise to 
the funds of this kingdom, in order to deceive those persons who 
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should purchase into the funds on a particular day. I own I 
cannot raise a doubt but that this is a complete crime of conspi- 
racy, * according to any definition of it. The means used are 
wrong, they were false rumours ; the object is wrong, it was to 
give a false value to a commodity in the public market, which 
was injurious to those who had to purchase. That disposes of 
the first objection. The second objection is, that the persons 
injured ought to have been named ; to which one answer is, that 
the criminality is complete, when the concert to bring about a 
mischievous object by illegal means is complete: it is not neces- 
sary that the object should be attained. Therefore there was no 
need to set out the name of any person, because no person need 
be injured. That is the first answer ; and the next is, that it 
was impossible the defendants could know who those persons 
would be. It is said, that as the indictment was not preferred 
until after they were known, it might therefore have named the 
persons ; but if that were to be required, it would be making the 
consequential damage a necessary part of the crime. That dis- 
poses of the second objection. The third objection, that there 
are^no funds of this kingdom, because there are none which are 
raised at the common charge of both parts of the United King- 
dom, may be answered thus. Each fund, as it is raised from 
either part of the United Kingdom, becomes, when raised, strictly 
a part of the funds of the United Kingdom ; the United King- 
dom is answerable for them, and they are for the benefit of the 
United Kingdom, whether applied to one part of it or to the 
other. It seems to me, therefore, that they are better described 
in this than in any other way. For these reasons, I conceive 
that there is not any ground laid for arresting the judgment. 
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The proving A SSUMPSIT against the defendant as acceptor of several 
commission of "^^ bills of exchange, with the common counts. Pleas, non 
bankruptcy, assumpsit, and general plea of bankruptcy, and, Sdly, that after 

a person who had before compounded with his creditors, and whose estate under the commission 
had not, nor would, produce 15s. in the pound, but who, before he became bankrupt, paid the 
creditors, with whom he compounded, the full amount of their debts, was held to discharge the 
bankrupt, in respect of his future estate and effects, from an action for the debt so proved. 

It seems, that the proving a debt under a commission, is an election by the creditor, within the 
Stat. 49 G. 3. c. 121. «, 14. which deprives him of his remedy by action against a bankrupt in the 
cases excepted iu stat. 5 G, 2. c. 30. s, 9. 
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the passing of the 49 G. 3. c. 121, and after the making the 1814. 

promises in the declaration, and after the causes of action there- — — 

• Head 

in specified had accrued, to wit, on the 1st of May 1811, the against 

defendant became bankrupt within the intent and meaning of Sowerby. 
the statutes concerning bankrupts, and a commission issued 
f^inst him, by virtue of which he was declared a bankrupt on 
the 4th of Mai/y and that the plaintiff, before the exhibiting of 
his bill, proved under the commission the said causes of action, 
as and for a debt due to him from the defendant, being the same 
debt for the recovery whereof this action is brought, and did 
thereby make his election to take the benefit of the said com- 
mission, with respect to the said debt so proved by him* Re- 
plications as to the first and second pleas, similiter; and as to 
the last, admitting that the causes of action accrued before the ' 
bankruptcy of the defendant, that after the 24th of June 1732 
(mentioned in stat. 5 G. 3. c, 30. s. 9.), and before the defendant 
became bankrupt, to wit, on the 1st o{ January 1788, he com- 
pounded with his creditors, and that the estate of the defendant 
hath not produced nor will produce after all charges sufficient 
to pay 155. in the pound. 

Rejoinder, that after the defendant compounded with his cre- 
ditors, and before he became bankrupt, to wit, on the 1st of [79 ] 
January 1810, he paid and satisfied all his creditors with whom 
he compounded the full amount of their debts. 
Demurrer, and joinder. 

Holrqydj in support of the demurrer, contended, that the re- 
joinder was ill, inasmuch as where a commission issues against a 
person, who has compounded with his creditors, although, be- 
fore his bankruptcy, he pay those creditors their full debts, his fu- 
ture estate and effects remain liable, unless his estate under the 
commission shall produce I5s. in the pound. He said, that the 
case fell directly within the stat. 5 G. 2. c. 30. s. 9, which uses 
the words, " shall have compounded with his creditors," with- 
out making any distinction, whether those creditors shall after- 
wards be satisfied or not ; and it is within the mischief of the 
act, because the bankrupt has had all the benefit, for a certain 
time at least, of a composition, till he could satisfy his creditors 
the full amount of their debts ; and in the interim, the creditors 
have sustained a damage by the delay. The crime, therefore, 
if it may be so called, of non-payment, was complete at one 
time, and the subsequent payment in full may have been the 
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very cause of his bankruptcy. And in Thornton v. Dallas (a), 
this point seems to have been decided ; for there, though the 
prior commission was superseded by consent, it was held that 
the bankrupt's estate was not discharged under a second com- 
mission, unless 155. in the pound were paid under it; and Lord 
Mansfield said, " the only question was, whether a supersedeas 
can make a thing not to have been done which, in fact, has 
been done." Also the replication is a good answer to the plea, 
because the proving a debt under a commission against a per- 
son who has before compounded with his creditors, shall not be 
deemed an election by the creditor to take the benefit of such 
commission within the stat. 49 G. 3. c. 121, s. 14., so as to de-^ 
prive the creditor of his remedy against the future effects, un- 
less the bankrupt's estate shall produce 155. in the pound. The 
Stat. 5 G. 2. c, 30. s, 9. expressly excepts the case of a commis- 
sion, under such circumstances, from operating as more than a 
discharge of the person, leaving his future effects liable as be- 
fore. And Philpott v. Corden (b\ Haviland v. Cook (c), and 
Jelfs V. Ballard {d\ shew that after a certificate under a second 
commission, an action will lie against the bankrupt in respect of 
his future effects, without waiting to see whether his estate will 
produce 15s. in the pound. Then the 49 G. 3. c. 121. s. 14. 
was not intended to repeal the former statute, or to deprive the 
creditor of the benefit thus saved to him, but only to make his 
proving under a commission, an election by him to take the 
benefit of such commission, so far as to forego his right of action 
against the bankrupt at the common law. 

Lord Ellenborough, C. J. If the act so meant, quod vo- 
luit non dixit. It seems to me that the act is introductory of a 
new state of things arising out of the creditor's proving his debt 
under the commission, it shall be deemed an election by him^ 
to take the benefit of such commission with respect to the debt 
so proved. " Election," here, imports that he renounces his 
other rights for the sake of that which he elects. 

Le Blanc, J. The statute uses general words without any 
restriction, and I see no reason why they should not be under- 
stood in their generality. 

Dampier, J. This is not a remedy under the commission ; 
and the statute says, now that he has proved under the commis- 

(a) DougL 46. (6) 5 T. R. 287. (c) lb. 655. 

((/) 1 B, ^ P, 467. See also Coverley v. Morley, 16 East, 225. 
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sion, he shall be deemed to have elected to take the benefit of ]814. 

such commission with respect to the debt proved ; i. e. to come : 

in pari passu with the rest of the creditors. The statute meant against 

to take away the remedy by action. Sowbrby. 

Per Curiam^ Judgment for the Defendant 

Richardson was to have argued contra. 



HoRwooD and Another, Executors of W. Coare, de- [ 82 ] 

ceased, against Underhill, Tuesday, 

^ '^ June 21st, 

[•83 ] 
TXEBT on bond, dated 24?th December 1796, in the sum of Where, upon 

•^"^ 2800/. The defendant craved oyer of the bond; which ofanannnity 

was a joint and several bond from the defendant and five others bop<* j*y three 
1 TT 1 1 /» 1 . 1-1 out of several 

to the testator. He also craved oyer of the condition, which obligors, the 

recited that the obligors had agreed with Coare (the testator) to |^"\ty paid^ 

grant him an annuity of 155/. Ws, \d. for the life of the sur- the considera- 

vivor of them (the obligors) for the price of 1400/., which sum D,S.,oneof 

Coare had that day paid to the said obligors, and the condition f^^ **"'?^' Y'^^ 

"^ ' . , . , immediately 

was for the payment of the annuity in manner therein stated, paid it into a 
And after setting out the memorial, which stated the above ^,ame7lVhimf 
bond to be dated the 24th o^ December 1796j and to be in con- self and J. L., 
sideration of 1400/., that day paid to all the obligors, and that ^Uo acted for 
the said sum of 1400/. was in fact paid to D. Smith (one of the f " r/i!'^?» *"** 

*^ ^ ^ took the bank- 

obligors) to the use of himself and the other obligors, by Coare^ er's receipt for 

the defendant pleaded, 4thly, that the said sum of 14C0/. in the {Ijenamesof 
said writing obligatory mentioned, and by the memorial alleged himself and 
to have been paid on the 24th of December 1 796, was not paid ^^s done in 
on the said 24th of* December. 5thly, that the said sum of ^^"J,^^^"^^"^^^^ 
1400/. was not paid to D, Smith to the use of himself and the obligors not 
other obligors until the 26th of December 1796. 6thly, That excc"utL"tJe'' 
the said sum of 1400/. was not paid to D. Smith for the use of bond, it being 
himself and the other obligors as in the said memorial was al- parties then 
leged. 13th plea. That an the assurances, whereby the said an- ^"^^m^SJ^ ^^^* , 

rities should be executed, the money should remain in the hands of the banker, and afterwards, 
upon the execution of the securiti^, the money was paid at the banker's with the authority oi 
J. L. to D. S., and upon debt brought by the executors of the grantee on the annuity bond, the 
condition of which, on oyer, stated that the grantee paid the money to the obligors, and the me> 
morial stated that the money was paid to JD. iS. to the use of himself and the other obligors by 
the grantee: Held, that a plea, aileging that in the assurances the consideration-money was stated 
to be paid by the grantee, and tliat it was not stated in the assurances that the sum was advanced 
by any agent or agents of the grantee, and that the same was advanced on behalf of the grantee 
by J, L, and D, S., was to be taken as pleaded, with reference to the annuity act 17 G. 3. c. 26., 
a&d that it raised an objecttQH which was sustained by the facts, and invalidated the bond. 
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1814. nuity was granted, it was stated that Coar^ paid the said sum 

of 1400Z. as the consideration of it, and that it was not stated in 

against ^"7 P^^' ^^ ^^® ^^^^ assurances that the said sum was advanced 
Underbill, by any agent or agents of Coare, and that the same, in the ab- 
sence of Coare, was advanced on behalf of Coare by one «7- Lowe 
and D. Smith, 14?th plea, That it is not set forth or described 
in any part of the said assurances that the said sum of 1400/. 
was advanced on behalf of Coare by any agent or agents of 
Coare^ and that the said sum was advanced as the consideration 
for the grant of the said annuity in the absence of Coare, on be- 
half of Coare, by a certain then agent or certain then agents of 
Coare. Issue taken on these several pleas. At the trial before 
Lord EllenborougAy C. J., at the London sittings after last Trtn^ 
ity term, a verdict was found for the plainti£P, subject to the opi- 
nion of the Court upon a case, the material facts of which are 
these : — 

The above bond, and a warrant of attorney thereon, having 
been prepared by J, Lowe, an attorney, in pursuance of instruc- 
tions given to him by D. Smith, in the presence of the testator 
and the defendant, the bond was executed by three of the obli- 
gors, viz. the defendant, Z). Smith, and one other, on the 24th of 
December 1796, and a receipt for the consideration-money was 
C 84 ] signed by them; but no part of that money was paid to either 
of the obligors before or at that time. Immediately after the 
execution and signature by the three, Lcme went with them to 
the house of the testator, who accompanied them to a banking- 
house, where the testator received three bank-notes, amounting 
together to 1400/., and gave or paid them to Smith. Smith im- 
mediately paid them into the same banking-house, in the names 
of himself and Lome, and took the bankers' accountable receipt 
as follows : " Received 24th December 1796, of Mr. D. Smith and 
J. Lcme, fourteen hundred pounds on account, to account for on 
demand." The 1400/. were so paid into the hands of the bank- 
ers in consequence of the other parties not attending on that day 
to execute the bond and sign the receipt, and as one of them was 
stated to be prevented from attending by an accident, it was pro- 
posed that one Giblett should execute a bond and warrant of at- 
torney, as surety to the testator for the payment of the annuity, 
and it was agreed and understood by the parties then present, 
that in the meantime, until Giblett and the two other parties to 
the first-mentioned bond and warrant of attorney should respec- 
tively execute the securities, the 1400/. should remain in the 
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bankers' hands* Giblett executed his bond and warrant of attor* 1814* 

ney on the next day, and the other two parties executed theirs 

before the 26th oi December; on which day, Smith called on Ixfwe ^^^^ 
for the purpose of obtaining his authority to receive the 1400Z. Underuiix, 
from the bankers, when Lowe either accompanied him to the 
bankers to receive the same, or signed an authority for that pur- 
pose on the back of the accountable receipt, which remained in 
SmitWs possession, and the money was thereupon paid to Smithy 
and the receipt delivered up to the bankers. It was represented to [ 85 3 
Lcm^ at the time of giving him the instructions that all the par- 
ties to the bond and warrant of attorney were to be principals, 
and he so understood at the time of the first execution by the 
three, and Lowe acted as attorney for all parties. The question 
for the opinion of the Court is, whether the plaintifis are entitled 
to recover ; if they are, the verdict to stand ; if not, a nonsuit to 
be entered. And the point made was, whether any of the pleas 
were sustained by the facts stated, so as to invalidate the annuity, 
by reason of stat. 17* G. 3. c. 26. 

Holroyd^ for the plaintiff, argued that not any of the pleas were 
sustained by the facts stated; and as to the 4th and 5th and 6th 
pleas, he reUed on Coare v. Giblett {a) ; and as to the 13 th and 
14th pleas, he said that it was not any objection to the assur- 
ances that they stated the payment of the consideration-money 
to have been made by Coare; for so in effect it appears to have 
been, inasmuch as Coare parted with the money, and paid it into 
the hands of Smith and Lxme^ the one being agent of the grant- 
ors, and the other agent of all parties, upon a condition, and it 
was afterwards paid over to Smith. This point seems to have 
been determined in Craufurd v. Phillips (£), for there it was held 
that the consideration-money was well stated in the deed to have 
been paid by the grantee of the annuity to the grantor, it having 
been deposited by the grantee in the hands of an agent for both 
parties, to be paid over by him when the grantor should have 
executed, and upon his execution having been so paid over : and 
the Court intimated a clear opinion, that a payment to the agent [ B6 ] 
was a payment to the principal, which reasoning applies to the 
present case. And here the pleas do not state or incorporate the 
annuity act. 

Knox for the defendant, upon the 4th and 5th pleas, adverted 
to the dissatisfaction which the Chancellor had expressed at the 

(a) 4 £«/, 85. (6) 2 New R. 141. 9 Ve$. 214. . 13 Ve$. 4ff6. 
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18 ] 4*. decision of Coare y. Giblett (a), and contended that as the annuity 

act, 17 G. 3. c. 26. required the consideration to be set forth in 

l^n^^ the memoria], that was not complied with unless the memorial 
UiiDBiuiiix. stated the true day of payment; because the time when paid might 
form a material part of the value of the consideration. And as 
the legislature has required that the memorial should contain, 
with minute particularity, the whole res gesta, it would be 
strange if so material a fact as the day of payment of ihe consi- 
deration-money might be omitted. And he cited Kirkman v. 
Price (6), Bumball v. Murray {c\ Berri^ v. Befitley (rf), Pool v. 
Cabanes (e). Upon the other point he said, that Craitfurd v. 
Phillips only decided that payment to the agent of the grantor 
was payment to the grantor, on the general principle of law, and 
because the act did not require the name of the person to whom 
the money was paid to be inserted in the deed. 

Lord Ellenborough, C. J. The only corporal act of pay- 
ment by Coare on the 24th, is by his delivering the money to 
Smithy not animo solvendi, but only to him as a trustee to do a 
particular act, viz. to lodge the money in the hands of the bank- 
[ 87 3 ers, until the securities were perfected. Smith received the 
money in a different character from that of a principal, to retain 
it in medio till some farther act was done, and then to pay it 
over. And the payment made on the 26th was clearly the act of 
agents. With reference^ therefore, to the annuity act, to which 
these latter pleas, having specially alleged how the assurances 
are defective, must be taken to refer, I am afraid these deeds 
cannot be sustaii\ed. The objection being expressly taken upon 
the annuity act, it is not enough to have stated the payment as 
it might enure in point of law. The legal result would not give 
the information which the act requires. The language of the 
act is, that the assurance shall set forth the name of the person 
by whom the consideration shall be advanced, which has not been 
satisfied. I do not, however, see any reason to change the opi- 
nion we formed in Coare v. Giblett. 

Le Blanc, J. It appears that Coare would not have paid the 
money to Smith but upon condition of his lodging it at the bank- 
ers ; which, therefore, cannot be considered as an absolute pay- 
ment* 

Dampieb, J. The ISth and 14th pleas refer clearly, though 
not specifically, to the provisions of the annuity act, which is a 

(a) See 10 F«. 209. (c) 3 T. R. 298. (e) 8 T. R. 3J8. 

(6) 1 H. Bl. 309. (d) 6 T.J?, 690. 
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public act that we are bound to take judicial notice of. On oyer 1814*. 
we see that this is an annuity bond, and we see that such matters 

TT 

are alleged in these pleas, as expressly refer to what the annuity ^^i^^ 
act requires; and on the evidence it appears that the money was Underbill. 
not paid absolutely by Coare^ but that he passed it into the hands 
of Smith and Lo^e^ upon an understanding that it should be im- 
pounded at the bankers' until a future event. Smith and Lowe [ 88 ] 
were only the depositories of the money, to secure the execution 
of the instruments by the other parties, and afterwards the 
money was paid by them as the agents of the grantee. It having 
been decided that where the pleas are only in general terms, 
without reference to the annuity act, the objection is not well 
raised, that the money was paid by the agent of the grantee (a), 
where the objection is clearly raised with reference to the sta- 
tute, that makes the difference ; and the pleas need not incor- 
porate the act of parliament ; it is enough if they clearly refer 
to it. 

Per Curiam^ Judgment of Nonsuit. 

(a) See Coare v. Gibletty 4 Easty 85. 



Briscoe, Bart, against The Earl of Egremont and Wednesday^ 

Others.- *"'"'*'''• 

JpALEY shewed cause against a rule for setting aside the pro- If a peer be 

ceedings for irregularity, obtained on the ground that the ^th oTherf by 
defendant, a peer, had been served with ^copy of a bill o( Mid" bin o£ Middle- 
dleseXf issued against him jointly with the other defendants. He ^iij get aside 
said that the action was brought under an inclosure act, for the f^® proceed- 

'^ iDgs as against 

purpose of trying a right, and the Court would leave the defend- the peer. 

ant to plead his privilege in abatement ; and here the aflSdavit 
does not shew him to be a peer. And he cited Lord Lonsdale 
V. Littledale (a), and Hosier v. Lord Aiundell (6). 

LittledaUj contra. A bill of Middlesex is irregular, for it con- [ 89 ] 
tains a capias, which never lies against a peer. And in 1 Ventr* 
298. Anon, a bill of Middlesex issued by an attorney, was dis- 
charged by supersedeas without pleading, because it appeared by 
the record that the defendant was a peeress, and the attorney was 

(«) 2 H. Bl. %67. 299. {h) ^B.i^P, 7. 
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committed for suing out the process. And though a peer be 
sued jointly with others, yet it must be by original writ ; and as 
to its not appearing by the affidavit that he is a peer, he is de- 
scribed on the process as Earl of Egremont^ and so called in 
the inclosure act, besides being so recognized in several other 
public acts. 

J^e Court held the proceedings irregular as far as they related 
to the Earl oiEgremont^ and to that extent made the 

Rule absolute. 



Wedntsday^ 
June 22d. 

Expenses of a 

gersoD seDt to 
iqaire after 
the subscrib- 
ing witnesses 
to a bond not 
allowed in the 
taxation of 
costs. 



[90] 



Laing against Bowes. 

npHE defendant gave a bond conditioned for the payment of 
•^ money to the plain tifi^ which bond was executed by the de- 
fendant, and attested by two witnesses in the Isle ofMatij and was 
afterwards sent to the plainti£Pin Scotland^ where he resided. The 
plaintiff sued the defendant on the bond, who pleaded non est 
fiictum, upon which issue was joined, and the plaintiff being un- 
acquainted with the subscribing witnesses and their place of resi- 
dence, filed a bill against the defendant for a discovery, to which 
the defendant put in an answer admitting the execution, but de- 
nying any knowledge of the su()scribing witnesses. The plain- 
tiff's attorney, being advised that he could not safely proceed to 
trial without it, sent his clerk to the Isle ofMan, and other places, 
in search of the said witnesses, having previously given notice to 
the defendant to inform the plaintiff on or before a given day, 
where the witnesses were to be found if living, and that, if he 
neglected or refused to give such information, a person would be 
so sent to the Isle of Man^ and other places, and his charges 
would be claimed against the defendant upon the taxation pf 
costs, notwithstanding which notice the defendant declined giving 
such information. Afterwards, upon taxation of costs, the plain- 
tiff claimed 38/. 65. for these charges, which the Master refused 
to allow. 

And now Comyn moved, upon the above facts, that the Master 
might review his taxation; but the Court asked if he had any 
authority for the Court's allowing the expenses of sending per- 
sons to inquire after witnesses.; and no authority being cited to 
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that effect, Lord Ellenhorough^ C. J., said, that, although the pre- 1814. 

sent was a hard case, he was not inclined, in the absence of any 

precedent, to yield to the application; and, perhaps, if the cir- against 
cumstances, as now stated, had been proved at the trial, they Bowes. 
might have afforded ground for letting in secondary evidence of 
the defendant's hand-writing. 

L£ Blanc, J., added, that to grant the rule would be opening 
a door to all sorts of expense. 

Per Curiam^ Rule refused. 



[91 ] 
Mead against Braham. mirw/ay, 

'^ June 23d. 

K RULE nisi was obtained for discharging the defendant out The drawer of 
•^-^ of custody on filing common bail, upon an affidavit of the *ij^ge^^h"o 
defendant and. another, which stated that the defendant, in Au- has paid the 
gust 1812, being indebted in 1500/. to the plaintiff, accepted holder after a 
three bills of exchange of 500/. each, drawn on him by the plain- commission of 
tiff to his own order. In April 1813, the defendant became sued against 
bankrupt, and a commission issued against him ; and the several ^ay^sue the*^' 
holders of the said bills, who had arrested him thereon, and acceptor, be- 
brought their actions against him as indorsees, afterwards proved tained his cer. 
the same under the commission in the presence of the plaintiff, tificate, and 
and discontinued their said actions to the plaintiff's knowledge; upon the bill, 
and the commission was still in force, and the said debts not el^• "gg ^he holder 
punfired, and the said holders would be entitled to a dividend. }>*» proved the 

^ . , . . bill under the 

That since the bills were so proved, the plaintiff had, as drawer, commission, 
brought an action on them and lodged a detainer against the de- 
fendant, and held him in custody for 1500/., upon an affidavit of 
the plaintiff " that he (the defendant) was justly and truly in- 
debted to the plaintiff in 1500/., as the acceptor of three several 
bills of exchange for 500/. each (setting out the bills which were 
payable at a time then past, and before the time of the bank- 
ruptcy), and which said three several bills ofexchange have been 
returned to the deponent for non-payment," &c. The affidavit 
of the plaintiff, in answer, admitted the arrest of the defendant, 
and proving of the bills by the several holders, under the com- 
mission, but stated that in March 1814, the plaintiff paid the 
amount of the bills to the then holders, two of whom were the [ 92 ] 
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1814. same who proved under the commission; and that he (the plain- 

tiff) never concurred in the said commission, but, en the con- 

a^aiMt ^^^^h ^^^ engaged with other creditors in a petition to supersede 

Brauam. it for fraud and collusion, and that he had obtained the consent 

of the parties who had so proved the bills under the commission, 

that their proof should be expunged, of which he had given the 

defendant notice. 

Marryat shewed cause, and contended that, under these cir- 
cumstances, the plaintiff was entitled to sue the bankrupt, being 
remitted to his original right upon the bills, as soon as he was 
compelled to pay their amount to the several holders; and the 
bankrupt not having obtained his certificate, the plaintiff's rights 
were not to be affected by the holders of the bills having proved 
them under the commission, to which commission, so far from 
being a party, it appeared that the plaintiff was engaged in en- 
deavouring to supersede it. He referred to Young v. Hunter {a). 

Abbots contra, insisted that bystat. 49 G. 3. c, 121. s. 8., the 
plaintiff, by paying the bills, stood in the place of the creditors 
who had proved them under the commission, and became entitled 
to the dividends under such proof; and therefore, by sect. 1 4?., it 
was not competent to him to maintain any action in respect of 
them against the defendant. The defendant, if he had obtained 
his certificate, would certainly have been discharged of this ac- 
tion : for, by sect, 8., if he shall obtain his certificate, he shall be 
[ 93 3 discharged of all demands, at the suit of every person thereby 
enabled to prove, or to stand in the place of the creditor who 
has proved; and, if the certificate would be a discharge, why 
should not the proof also be deemed an election within the sta- 
tute? 

Lord Ellenborough, C. J., inquired if there were any words 
in the statute compulsory upon a party, who pays the debt for 
which the bankrupt is liable, to come in under the commission ; 
for if not, the proving under the commission could only be deemed 
an election so far as it personally regarded the creditor who 
proved, but not to affect the right of third persons. And Dam* 
picTf J., added, that it would be hard to deprive the plaintiff of 
the chance of recovering against the bankrupt, before he has ob- 
tained his certificate, because, in the event of his obtaining it, 
the bankrupt would be discharged. 

Per Curiam, Rule discharged. 

(a) 16 Eu8t, 252. 
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1814. 



Clack against Dixon. nursda^, 

June *3Qu 

\ RULE nisi was obtained for the plaintiff to declare peremp- if a cause be 
-^ torily, before the last day of the term, or, in default thereof, Srfendwit*^?y 
that the defendant might be at liberty to sign judgment of non- habeas corpus, 
pros., upon an affidavit of the defendant, which stated that he was yj^r court, 

arrested and held to bail for 10/. and upwards, at the suit of the plaintiff is not 

* bound to de- 

plaintiff in the Palace Court in December last, and removed the dare in the 

cause, by habeas corpus, into this Court, and put in and justified he^has^taken 
bail, at the plaintiff's instance, on the first day of Hilary term, no other steps 
and served the plaintiff's attorney with due notice; since which lingthede-" 
no declaration * had been delivered, or any farther proceedings fondant to put 
taken by the plaintiff, and the defendant had a good defence. bail there. 

Marryat shewed cause, and contended that the plaintiff was C 94 J 
not bound to follow the defendant into this Court; and here, the 
sum being so small, it was not worth while. And he distin- 
guished this from a recordari facias loquelam, or accedas ad cu- 
riam, because in those writs there is a dies datus. The declara- 
tion upon a habeas corpus must be delivered before the end of 
the second term, after putting in bail, but the plaintiff need not 
declare at all; and, by i?. l6 Cat\ 2. (a), he cannot be non- 
prossed for want of a declaration. He has taken no step but 
compelling the defendant to justify his bail. 

Lord Ellenborough, C. J. The plaintiff resists the removal 
as &r as he can, by compelling the defendant to perfect his bail, 
till which time the defendant has not effectually removed it; and 
then, when it is effectually removed, he withdraws himself, and 
determines to have nothing more to do with it. This it seems, 
by the practice, he is entitled to do. 

Bayley, J. The defendant does not effect the removal till he 
has put in bail above. 

Per Curiam^ Rule discharged. 

(a) See Tidd's Pract 473. 5th edit. 
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1814. 



n^sdmf. Callow against Lawrence. 

>>nieie the A SSUMPSIT on a bill of exchange^ dated the 28th of July 

bin payable to '^^ 1812y drawn by one Pyaodlj for 651^ payable to his own 
nKHndoned'^' Order seveu days after date, accepted by the defendant, and in- 
hj bim to 7. dorsed by Pywell to the plaintiff. Plea, Non-assumpsit. At the 
B^ monSe ^^^ before Lord EBenboroisgA, C. J., at the IJondan sittings after 
^Mb«^ dis- last term, the plaintiff estaUished his case by the asnal proof of 
the anMmot to the several hands-writing. The defence was this: on the 29th 
^wSV*^*^^ of «Wj^, Pya>eU indorsed the bill to Taylor, who discounted it for 
and T/s in- him, and Taylor indorsed it to Bameftf who, about two days be- 
t^S^^l^mled ^^^ ^t became da^ paid it short into his bankers. The bankers 
ittotlw^w- presented it for payment when it became due; and, upon its 
drawer after- being dishonoured, returned it to BametL About a week after- 
ittoUie^^ wards, Pytsoell called on Bamett, and paid him the amount of the 
tiff: Held that bill, upon which Bamett drew his pen through his own and Tay* 
might rpcover ^^^ indorsement, and delivered up the bill to PyweU. It was 

against the proved that, on the 20th of February 1813, the bill was seen in 
acceptor. «■•• 

the hands o( PyweU. The jury, under his Lordship's direction, 

found a verdict for the plaintiff. On a former day in this term, 
the Attorney-General obtained a rule nisi for a new trial, on the 
ground that PyweU having taken up the bill, it ceased to be ne- 
gotiable, and so the defendant was discharged upon the bill ; and 
he cited Beck v. Robley {a); 2dly, that the bill should have been 
re-stamped upon being re-issued after having been taken up. 
[ 96 ] Scarlett (with bim Comyn) now shewed cause; and he distin- 

guished this case from Beck v. Bobley, because there the bill was 
drawn, payable to the order of a third person, who indorsed it, 
and i^ after it was taken up by the drawer, it had continued ne- 
gotiable in his hands, that third person would have been liable; 
for which Lord Mansfield said there was no colour. But here, 
the bill being payable to the drawer's own order, and indorsed 
by him, it continued negotiable in his hands upon bis own in- 
dorsement, and, if he passed it, there was no reason why he should 
not be liable. And in Gomez Setra Y.*Berkeley{b\ the point in 
question seems to have been settled; for there the payees of a 
promissory note, payable to them on order, indorsed it to the 
plaintifi^ and afterwards paid the note and took it back, and then 

(a) 1 H. BU 8P. It. (h) 1 WiU. 46. 
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passed it a second time to the plaintiff; and it was held that the 1814. 

plaintiff might recover against the maker of the note, for the 

maker of the note was still liable to the payees when they paid against 
the plaintiff this note a second time, and the plaintiff ought to Lawrencs. 
stand in theirplace. So here, Pywell^ the drawer of this bill, 
payable to his own order, stands in the same situation as did the 
payees of the note in that case, which was payable to their order, *** 

and therefore here also the defendant, the acceptor, being still 
liable to Pymell when he paid this bill to the plaintiff, the plain- 
tiff ought to stand in PywelFs place. And Pyjoell might have 
sued the defendant on this bill, because the defendant's accept- 
ance amounts to an express promise to pay; and so, i( Pyaoell 
might sue, the plaintiff may, subject only to all the equities as be- 
tween Pywell and the defendant; Brown v. Davies (a). There- [ 97 ] 
fore, it appears that Beck v. Robley stands on its own peculiar 
grounds. 

Jervisj contra (with him Tlie Attomey'General\ insisted that 
the question was not, whether Pywell could have sued, but 
whether the plaintiff could, who it appeared had taken the bill 
more than six months after it wds due and had been taken up. 
And in Brown v. Davies^ he observed that the bill had not been 
taken up and paid, but only noted for non-payment. And Gomez 
Serra v. Berkeley turned on this point, that there was no evidence 
that the plaintiff knew of any transaction between the defendant 
and the payees to discharge the defendant. And though Beck v. 
Robley admits of the distinction taken, yet it was not decided 
upon that, but upon the general principle that if a draft be given 
payable to A, or order, the purpose is that it shall be paid to A. 
or order, and when it comes back unpaid, and is taken up by 
the drawer, it ceases to be a bill. At all events this bill should 
have been re-stamped when it was re-issued, for it was then a 
new bill. 

Lord Ellenborough, C. J. A bill of exchange is negotiable 
ad infinitum until it has been paid by or discharged on behalf 
of the acceptor. If the drawer has paid the bill, it seems that 
he may sue the acceptor upon the bill, and if instead of suing 
the acceptor, he put it into circulation upon his own itidorse- 
ment only, it does not prejudice any of the other parties who 
have indorsed the bill, that the holder should be at liberty 
to sue the acceptor. The case would be different if the circula- 
tion of the bill would have the effect of prejudicing any of the 

(a) 3 T. i2. 80. 

Vol. III. F 
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1814. ftidorsers. In Beck v. Robley, if the bill *liad been negotiable, it 

Camlow '^^^^^ ^^^^ ^^^ t^® effect of rendering Hodgson liable upon his 
against indorsement, which in point of law was discharged by Brown's 

¥'*98'T ^^'^^"^ "^ ^^^ ^"'* '^'^^^ ^ ^^''^^ ^^ ^^^ distinction, and disposes 
of that case. Here Pi/well the drawer became the purchaser of 

^ the bill when he paid and took it up out oiBarneWs hands ; the 

bill was not paid by him animo solvendi in order to extinguish 

it, but only to redeem himself from the situation in which he 

stood upon the bill ; and the bill being indorsed by him, it is not 

necessary to its being negotiable, that any other party should be 

prejudiced. I own, I much doubted when the rule was moved, 

whether I had not been mistaken at the trial ; but I think, now 

that my attention has been called to the distinction in Beck v. 

Itobley^ that what I held was right. 

Le Blanc, J. Beck v. Robley was decided upon the conse- 
(juenqe that would follow from holding the bill to be negotiable, 
namely, that Hodgson the indorser, whom there was no colour 
to charge, must have been liable ; and striking out Hodgson's in- 
dorsement, the bill could not possibly be negotiable. As to the 
objection on the stamp, the answer is that this bill had not dis- 
charged its functions. 

Bayley, J. I am of the same opinion. The bill was never 
discharged as between Pywell and the defendant, nor as between 
the plaintiff and defendant. The payment by Pywell to Barnett 
did not in legal eflfect strike out PyweWs indorsement, so as to 
render the bill no longer negotiable ; as in Beck v. Robley the 
payment by Brorjon struck out the indorsement of Hodgson. 
[ 99 ] When the bill came back to Pywell, he was remitted to his ori- 
ginal rights. 

Dampiek, J. When the rule was moved I was struck with the 
case of Beck v. Robley, and did not perceive the distinction ; but 
the impression it made on me has been removed by the distinc- 
tion pointed out by Mr. Scarlett ; and it seems to me to make 
the whole difference. The case was decided upon the ground 
that Hodgson vfo\x\A be liable if the bill continued negotiable, but 
there is no such objection here. As to the other objection, it 
was not a new bill, and therefore a fresh stamp was unnecessary. 

Rule discharged^ 
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IB 14. 



Doe, on the Demise of Edward Freeman Bartlett, f.^^'^v; 



against Rendle and Others. 



June 2dth. 



[*100 ^ 

"O JECTMENT. A verdict was found for the plaintiff at the Devise of lands 
'^^ Devon assizes, subject to the opinion of the Court on a case \? trustees and 

\ '^ . ' their heirs in 

reserved, the material facts of which were these : trust to the use 

Jacob Bartlett^ being seised in fee, &c. by his will, dated the his first and'^ 
nth of December 1745 (after certain devises), devised to W. other sons in 
Bartlett and A, Neck and their heirs, all other his lands, tene- ment, remain- 
mcnts, hereditaments, and premises, whatsoever and wheresoever, g^d hiia^t 
upon trust as to a * messuage and five closes (therein described) and other sons 
to the use of his grandson Wm. Bickford Bartlett for life, with- mp^^ ^j^^ 
out impeachment of waste, remainder to the use of the trustees power to the 
during his life in trust to preserve contingent remainders, re- time to time 
mainder to the use of his first and other sons, in tail male, re- noritils^of tlST 
mainder to his grandson Jacob Bartlett and his first and other persons to 
sons, also in strict settlement ; and he gave power to the trustees ^ises should * 
and the survivor, and the heirs and assigns of the survivor, from descend, and 

, . to any tenant 

time to time during the minorities of his said grandsons, or of for life, to 
any other person to whom the premises should descend, and af- fl^^ pallor 
terwards to any tenant for life, under the limitation aforesaid, to any part qfthe 
grant any lease or leases of all or any part of the said messuages^ ed, so as there 
lands* tenements, hereditaments, and premises so limited to them *^ reserved the 

' ' ... . ancient and ac* 

as qforesaidy for not exceeding three lives, in possession or re- customed yearly 
version, so as upon such lease or leases there be reserved the jjeid that a 
ancient or accustomed yearly rent or rents^ heriot and heriots^ and lease by W. B. 
other thifigs usually paid for the same premises, and so as the fine the lands de- 
of such lease or leases be paid into the hands of the said trustees rarlVceirin' 
or the survivor of them, and the heirs and assigns of such sur- one of which 
vivor, to the use of such persons as shall be then entitled to the included to- 
freehold of the said premises, when such leases shall be made gather with 

J . f . . 1 /* 1 1 lands ancient- 

during such minority, and afterwards to the tenant or tenants ly demised, 

fnr li fi> t'-'^o closes 

'"^ "^^' never before 

The testator died ; and JV. B, Bartlett entered on the premises demised, at 
so devised to him, and by indenture of the 20th of September rent, viz. the 
1805 demised a part of them, by the names and description of ancient rent 

which had been anciently demised, was void, for the whole of the lands included in thafparcel, 
as well the lands never before let as those anciently let : but it seems to be good as to tlie other 
parcels, which contained only lands anciently demised, and on each of which there was a several 
Reservation of the ancient rent. 

Fa 
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181 4-, Yellapoolf Baddiffard-bridge Meadow, Shortbroom Parks, and also 

all that messuage and te?iement, with the orchards,Jields, closes or 

against parcels of land and premises thereto belonging, situate in or at 
Remdle. *Aylscomb, otherwise CoWey End, within the parish o( Paington, 
*• . to T. Metherell, for three lives. The pieces called Yellapool, 

Baddyford'bridge Meadow, and Shortbroom Parks, had been de- 
mised previously to the will, and for each of those pieces the an- 
cient and accustomed yearly rents, &c. were severally reserved ; 
but the other parcel, under the description of " all that mes- 
suage, 8cc. at Aylscomb^ otherwise Colley End,^^ contained, be- 
sides lands anciently and usually demised, two pieces called 
Smallacombs and Knavesash, which had never been before de- 
mised,and which were intended to pass, and were taken posses- 
sion of by the lessee as passing, and for the whole of the pre- 
mises comprised under this description, one entire rent, viz. the 
ancient rent, &c. payable for that part of the premises which had 
been anciently and usually let, were reserved. Metherell entered 
into the whole, and paid rent for the same, and the defendants 
were his undertenants or assigns. W. B. Bartlett died without 
issue, having survived J. Bartlett (the next in remainder), who 
died leaving a grandson, E. F. Bartlett the tenant in tail under 
the will, his heir at law ; which E, F* Bartlett was lessor of the 
plaintiff, and brought this ejectment for the whole of the premises 
so demised. 

And the question reserved on this case was, whether the lease 
was wholly void, or only in part, and in respect of what part. 
If the Court should be of opinion that the lease was wholly void, 
the verdict to stand ; but if they should be of opinion that the 
lease was not wholly void, then the verdict to be entered for the 
plaintiff, for such part of the premises as the Court should think 
he ought to recover, and for the defendants for the rest. 
[ 102 ] Adam, for the plaintiff, on a former day in this term, contend- 

ed that the lease was void for the whole of the premises described 
as situate at Aylscomb, otherwise Colley Erid. And 1st, as to 
Smallacombs and Knavesash, he argued that they were not de- 
miseable under the power; and, 2dly, as to the rest, that they 
being demised together with Smallacombs and Knavesash at one 
entire rent, the rent was issuing out of the whole, which was, 
therefore, not the ancient and accustomed rent ; but he admit- 
ted in respect of the other three parcels, viz. Yellapool, Baddy^ 
ford-bridge Meadow, and Shortbroom Parks, that, the reservation 
being several of the ancient rent, &c., the lease as to them was 
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good (a). Upon the first point he urged that the power being 18 14, 

coupled with a condition for the reservation of the ancient rent, 

8c€., such lands only were meant to be included under it as had againsi 
before been demised ; and he relied chiefly on Tristram v. Lady Rendle. 
Baltinglass {b\ Bagot v. Oughton {c\ and Pomery v. Parting'^ 
ton {d) ; and as to Comberford^s case {e\ he observed that it wasr 
inconsistent with Pomery v. Partington^ and Lord Hale had 
said of it, that if it had been res integra, perhaps he should have 
been of another opinion. Upon the 2d point, besides the autho- 
rities mentioned in the judgment of the Court, he also cited the 
opinion of P(t>p//a7W, C.X, in Ckudleigk's case (jT)* "that if he 
who hath two several farms, out of which two several rents have 
been reserved, and where the several usual rents amount but to 
40s. per annum, join both in one lease for life, and reserve one 
rent of four marks per annum, it is a forfeiture of his estate; for [ lOS ] 
upon this lease the usual and accustomed rent is not reserved." 
And in Mou7ttjqt/s case (g), the rent reserved was suflScient to sa- 
tisfy the ancient rent as well as for the acre of waste never before 
demised, which is not so here, and yet the lease was held ill. 
And he also cited How v, Whiffield {Ji\ and the case of The Earl 
of Cardigan v. Montagu («). 

Giffofd^ contra, contended, that Smallacombs and Knavesash 
were demiseable under the power; and upon that point relied on 
the generality of the power, which was " to grant leases of all or 
any part of the messuage and lands so limited to them as afore- 
said," without any restriction, except that, as to the lands which 
had been before demised, the ancient rent, &c. should be re- 
served. And this construction will satisfy every word of the 
devise, whereas if it be construed as the plaintiff would have it, 
then if not any of the lands so limited, or if only one acre, had 
been before demised, tlie power would be altogether void, or 
would he good only for that one acre, which would be absurd. 
And from Comberford^s case to Goodtitle v. Funucan (^), the au- 
thorities are uniform, with the exception of Bagot v. Oughton^ in 
favour of the more enlarged construction. And Pomery v. Part- 
ington was decided upon the intention in that particular case, 
without meaning to interfere with the former cases. 2dly, Sup- 

(a) See Tanjield v. Rogers, Cro. EUz, 340. 

(6) Vaughan, ^8. See also Foot v. Marriott, 3 Vin, Abr. 429. pL 9. 

(c) 8 Mod. 249. 381. S. C. Fort. 332. {g) 5 Rep, 3. b. 

(d) 3 T, /?. 665. (h) T. Jo. 110. S. C. 1 Ventr. 339. 
(«) 2 RoU. Ab. 262. pi, 15. (i) Sugden on Powers, 617. 2d edit. 
if) 1 Reg. 139. (/c) Dougl; 563. 
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IBl*. posing the power restrained to lands before demised, the conse- 

quence will be, that the lease is void for Smallacombs and Knaves^ 

^goinst ^^y ^"t good for the residue. If the * tenant for life had no power 
Renole. to lease except the lands before leased, then nothing passed by 
L -^ the demise oi Snudlacombs and Knavesask i because the lease being 

made under a power, operates by way of appointment, and not 
by way of demise ; and, therefore, though it may work an estoppel 
as against the grantor in respect of the lands not within the power^ 
yet it cannot enure as passing any interest, except in such lands 
as may pass by the appointment. And so if Smallacombs and 
Knavesask cannot pass by the appointment, they do not pass at 
all ; and then nothing passes but the lands anciently let, and the 
ancient rent, &c. is reserved and issuing out of those lands which 
really passed, and not, as is contended, out of lands which did 
not pass. 

At the conclusion of the argument, Lord J^enbwxMgh^ C* J., 
said, that as to the first point, there was enough, perhaps, to take 
the case out of the intention which governed CowtbtrforcTs case ; 
and as to the second, that it might be as well for the Court to 
look to the cases. 

Cur, adv. xmlL 
On this day. Lord EUtnborough^ C J., delivered the judgment 
of the Court. After observing that this was an ejectment to try 
the validity of a lease granted under a power, and^ stating the 
case, his Lordship said, The objection to this lease is confined to 
the premises at jit^scomb or OoUry Endy and as to th<»e premises 
the objection is this, that the power only warrants the letting of 
such lands as, before such pom^er, had been accastomaUy let, and 
that the lease is void, not only as to the two pieces of land which 
{] 105 3 never had been let before, but thai it is vend as to all the premises 
which are demised with those premises undo- one entire rent. 
Ttie defendants, on the contrary, insist that the powio- warrants 
the letting any of the lands included in the devisei, whether th^ 
had bean let before or not ; or if not, that the lease is only void 
as to the two pieces of land9 which were let for the first tine by 
this lease; but that it is good as to the residue. L^pon consider- 
aticHi, howevi»', we are of cqpinicai, apon bodi these points, against 
the defaodants. Where there is a power to let so as the ancient 
or accustomed rent is reserved^ it is a question of intention, whe- 
ther the power is <^ is not to es^tend beyond what has been an- 
oently and aomstomably demised : azKi where it can be collected 
from the nature <of the property never bdbic demisedy ttrfeom 
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any other circumstances, that the power was not intended to go 
beyond what had before been demised, it will be confined to that 
property. Comberford^^ case, Qi Roll. Abr, 262. jpL 15., proceeded 
expressly upon the ground that it appeared, by the generality of 
the words, that it was intended tlie party should have power to 
lease all the land, whether let within the preceding years (which 
was the qualification in that case) or not. Walker v. Wakeman^ 
1 Ventr. 294-. ^ Lev. 150. 3 Keb. 544. 547. 586. 595. was 
grounded upon Comberford\ case, and the decision there only was, 
that under a general power to let the premises or any part there-* 
of, w'here the premises consisted of land and tithes, a proviso, 
that 5s. should be reserved for every acre of land, did not nar-^ 
row the power so as to prevent the letting of the tithes. This 
proviso did not imply an intention that it should be so narrowed, 
and there was nothing else to shew such an intention. In TFm- 
ter V. Lovedertj Carth. 427. Ld. Raym. 267., the only point de- 
cided was, that under a power to lease a manor, so as the demise 
were not of the ancient demesne lands, copyholds could not be 
leased ; and the lease in that case, which was of copyholds onlyi 
was accordingly adjudged bad ; and the dictum, in tliat case, 
that under a power to lease a manor and other lands, so as the 
lease were not of the demesnes, and so as the ancient rent were 
reserved, would warrant a lease of the rents and services of tho 
manor, though no rent could be reserved thereon, was a dictum 
founded upon what must necessarily have been intended by tho 
power ; for there was express libei'ty to let the manor, and as 
the demesne was excluded, if the rents and services could not 
be let, no part of the manor could. In Goodtitle v. Funucan^ 
Doug. 565. 4th edit. Lord Mansfield says expressly, that powers 
are to be carried into effect according to the intention of those 
who create them. The power there was to demise any of the 
manors, messuages, &c., so as there were reserved so much, or 
as great, yearly rents, as were then paid ; the only objection to 
the lease was, that it included the manors which had never been 
let before, and a fishery ; . the manors. Lord M^ says were of no 
value, and the fishery worth only 15s. a-year; and as the power 
expressly included the manors, he thought the intent was to giv^ 
leave to demise the whole. He put that case, therefore, upon the 
intent, and he noticed and approved of the case of Bagot v. 
Oughlon^ 8 Mod. 249, 38 1. and Fort. 332. In JSagot v. Oughton^ 
there was a power in a settlement to lease all or any of the prer 
Ibises, mentioned in tb^ s^tlen^^eut, at such yearly rents^ or nyw^ 
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1 814. fts the same were then let at. Under this power a lease * was made^ 

^ of the capital mansion-house, .which was the family seat, and of 

a^itinst ^^^ demesne lands which had never been let before ; and, upon 
RsNDLG. a reference from the Lord Chancellor, this Court was unanimous 
L ^^' J that this was avoid lease; and in Doug, 573. Lord Mansfield 
considers the nature of the property as manifestly excluding, 
upon such a settlement, the family-seat, and the lands which lay 
about it, and had usually been occupied with it ; and he says, 
<* No man could intend to authorize a tenant for life to deprive 
the representative of the family of the use of the mansion-house. 
The nature of the thing spoke the* intent, as forcibly as the most 
direct words could have done." Lastly, in Pomery v. Partington^ 
S T. R. 665., where a power to let all or any of the manors, 
messuages, lands, tenements, and hereditaments, so as the usual 
rents were reserved, was held not to warrant a lease of tithes, 
which had never been let before, the Judges all consider it as a 
question of intention, and look upon the intention of the parties 
as the point which is to govern the construction. In Bagot v. 
Oughton^ the nature of the property proved the intention, and in 
this case we think the intention as plainly proved by the character 
of spme of the parties to whom the power is given. It is to the 
trustees W. Bartlett and A. "Neck that the power is in the first 
instance given, and we think it never could have been intended 
that they, who might have bad an interest for a day only, and 
who were not intended to have any beneficial interest for them- 
selves, should be able to alter the nature of the property, and 
prevent the tenant for life from occupying what the testator had 
always reserved for his own occupation. The necessary pur-» 
poses of the power, as far as we can see, will be fully satisfied, 
£ 108 ] by suffering the trustees, and the tenants for life, to let what had 
been let before ; and we are therefore of opinion, that when they 
went beyond that, their power was exceeded, and consequently 
that this lease, at least as to the two pieces never let before, was 
a bad lease. The other point, whether the lease is bad as to 
these two pieces only, or whether it is not bad as to all, that is, 
at Aylscomb or Colley End, and included with those two pieces 
under one entire rent, seems upon the authorities to be settled. 
In Co, Litt. 44. J., it is laid down, that if a lease be made under 
32 H, 8., of 20 acres of land, which have been accustomably 
letten, and of one acre, which has not, and an entire rent is re- 
served for the whole, this lease is not warranted by the statute; 
for the apcustomable rent is not reserved, seeing part was no^ 
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accnstomably letten, and tlie rent issueth out of the whole. In 
Smith V. Bole^ Cro, Jac. 458., a prebendary leased his prebend, 
without any exception of trees, at 17/. peranntim. In all former 
leases, the crab, and such like trees, had been excepted, so that 
this lease included what had never been before dennsed : and it 
was resolved that this lease would not bind the successor, for it 
was of more than had been anciently let, inasmuch as it included 
the trees, and it is not the ancient rent, where more is let than 
before. So in Mountjoi/s case, 5 Co. 3 i., where the true and 
ancient rent was to be reserved upon a demise, and a lease was 
made including an acre of waste, which had never been let be- 
fore, it was resolved, that in respect of that acre of waste, the 
rent which was entirely reserved out of the whole, could not be 
called verus et antiquus redditus ; for how could it be so called, 
when it issued out of a thing which was never charged with any 
rent by any reservation before ? These authorities shew decid- 
edly, that that cannot be deemed the ancient and accustomed 
rent, which is reserved upon lands never let before, as well as 
upon lands anciently and accnstomably let. We are therefore 
of opinion upon both points against the defendants, and that the 
verdict must be entered for the plaintiff for all the premises at 
Ayhcomb or Colley End. 
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PococK against Carpenter. 

JI/f'AItRYAT shewed for cause against a rule for referring a 
bill of exchange to the Master, that it had been obtained 

on the same day on which interlocutory judgment for want of a 
plea was signed ; and that it had been the practice not to move 
for such rule before the following day. 

The Courts after conferring with one of the oflRcers, agreed that 
such had been the practice where interlocutory judgment was 
signed upon demurrer; but that there was no such practice in 
this case. And Lord Ellenborough^ C. J., took the distinction, 
that if a day be given to the parties upon the record, it might be 
thought incongruous to deprive either of them of the whole of 
the day, after he is once possessed of it; but here no day is given, 
and therefore it seemed more nattiral that judgment should be 



Saturday, 
«/«n«26th. 

The plaintiff 
may obtain a 
rule for refer* 
ring a bill of 
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locutory judg- 
ment for want 
of a plea is 
signed. 
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1814b entered immediately. Tbe Court, howcrer, added, that if there 
had been any settled role of practice to the contrary, they would 
not haTe disturbed it. 

Role absolute. 
Header was in support of the rule^ 



[ 110] 

JiHK27tll. 



Cook agtunst Cox. 



Ib a dedan- O LANDER. The plaintiff declares that whereas before and 
d^ofpLntiff ^^ ^^ ^™^ ^^ speaking and publishii^ the defiimatory 
m his trade, a words by the defi^dant as hereinafter mentioned, he (the 
tfaattibede- plaintiff) carried on the business of a baker, and had not 
^^^^y^fr * been suspected to be insolvent, or unable to pay his just 
eoane,iB tfie dd>ts, or likely to bec(»ne a bankrupt, per quod he had ob* 
^^^^ tained the good o[miicMi of his ndghbours» &C., and was daily 
5*'^«" "l^- and honestly acquiring in the way of his trade great gains, yet 
and malkioas- the defendant, well knowing, &c. in a certain discourse which the 
w^(^tS^ defendant had with the plaintiff in the presence and hearing of 
aecosed pfaup- divers subjects, falsely and maliciously spoke and published to^ 
imoiTeDtOT-° ^^'^ ^^* ^"^ concerning the plaintifi^ in the way of his trade and 
comstaiiees, business, these false, &c. words, ** You owe several millers 

and stano^ 

special da- money, and they are at your house every day for money, and you 
iriSmit «miiic ^^^ °®* worth a penny." — Second count ; for speaking these 
oot tbe words, words: ** You are not worth a penny." — Third count; that the 
be j<Hiied witb defendant, in a certain other discourse, &c. in the presence and 
*^3i^^**t '^^^"^g ^f ^® ^^^ last-mentioned subjects, falsely and malici- 
tbe words,aiid ously charged, and asserted, and accused the plaintiff of beii^ in 
J^J^f^^^ bad and insolvent circumstances. By means of committing which 
Comt will ar- said grievances by the defendant, the plaintiff hath been greatly 
Bent. ' injured in his trade and business, and divers subjects, to whom 

the solvency and good circumstances of the plaintiff were un^ 
known, have suspected the plaintiff to be insolvent, and unable 
to pay his just debts, and likely to be a bankrupt, and have re- 
fiised to have any transaction in the way of business, or other- 
[1113 wise, with the plainti£^ and in particular one of the said subjects, 
to wit, JB. P., who used to sell and deliver to the plaintiff goods 
in the way of bis trade, hath, ever since the committing of the said 
grievances by the defendant, wholly refused, and still doth rer 
liise to deliver any goods to tbe plaintiff on credit, and Sor wan( 
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of such goods the plaintiff hath been injured in the way of his lB14w 
trade, &c. Plea, Not guilty. 

After a general verdict for the plaintiff upon all the counts, 
with 40s. damages, at the last assizes for Devon, it was moved in 
Easter term, by Gaselee, in arrest of judgment, that the words 
ought to have been set forth in the last count, and that for this 
defect the count was too general and uncertain. 

Giffbrd^ on a former day in this term, shewed cause, and cited 
1 Ventr. 264. Anon, (a), Com. Dig. Action of the Case for Defama'^ 
tioti (D. 4.), and the language of Lord Hardwicke, in Nelson v. 
Dixie (J), in support of this general mode of declaring. And he 
further contended, that supposing this would have been bad up- 
on demurrer, yet here it was cured by the verdict ; and he re- 
ferred to Serj. WiUiams*8 note, 1 Sound. 228., for the rule, <« that 
where there is any omission in pleading which would have been 
&tal on demurrer, if the issue joined be such as necessarily re-» 
quired on the trial proof of the facts so omitted, and without 
which it is not to be presumed that either the judge would direct 
the jury to give, or the jury would have given the verdict, 
such omission is cured by the verdict by the common law." Also 
Com. Dig. Action on the Case for Defamation (D. 30.), ** Any [112] 
words by which the party has a special damage are actionable." 
And here the plaintiff has alleged a special damage; and afler 
verdict it must be taken that such damage was proved, and that 
it was also proved that the defendant spoke words which amount- 
ed to a charge of insolvency, for so in substance the declaration 
alleges ; and unless that had been proved it is not to be presumed 
that either the judge would have directed, or the jury would 
have found the verdict Thus in fVard v. Harris {c\ the 
generality of the declaration was held to be cured by the ver- 
dict; but otherwise in Andrews v. Whitehead {d)y where objection 
was taken on special demurrer. 

Pellj Serjt., and Gaselee, contra, argued that the declaration 
ought to have laid the particular words spoken {e\ and that for 
this defect the Court after verdict would arrest the judgment. 
And for a like defect in Hale v. Cranfield (/), after verdict, judg- 
ment having been entered for the plaintiff without the privity of 
the Court, the Court commanded that the roll should be amended. 



(a) See also 1 Show, 282. (c) 2 B. if P. 265. 

(6) Cos, temp. Hardw. 305. (d) 13 East, 102. 

(e) Com, Di^. Action on the Case for Dtfamation (fi. 6.). 
(/) Cro. £Kr. 645L 
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1814. Also in Newton v. Stubbs (a), which was since the statute of jeo- 

fails, 16 & 17 Car. 2. c, 8., the words bein^r laid ad effectum se- 

ogaiMst quentem, the Court, for that very reason, after verdict stayed the 
Cox. judgment. And though the report in Show, adds a quaere, yet 
it appears that it was moved afterwards, and again judgment given 
for the defendant. 

Cur, adv. vuU. 
[ 113 ] Lord Ellenborough, C. J., on this day delivered the judg- 

ment of the Court. 

Tins is an action of slander, which was tried at the last assizes 
for the county of Devon. On not guilty pleaded, a general ver- 
dict was found for the plaintiff on all the counts of the declaration, 
with 405. damages. A motion has been made in arrest of judg* 
ment, on an objection to the last count, as to which the declara- 
tion is as follows : the plaintiff states himself to be a baker, never 
to have been suspected of insolvency, and to have carried on bis 
business with profit ; that the defendant contriving to injure him, 
and to make it be believed that he was in bad and insolvent cir- 
cumstances, and unable to pay his just debts, in a certain dis^ 
course which he held in the presence and hearing of certain sub-^ 
jects, at the time and place mentioned iq. the declaration, in the 
presence and hearing of the same subjects, &l>ely and malicious- 
ly charged and asserted, and accused the said plaintiff of tlien and 
there being in bad and insolvent circumstances, by which the 
plaintiff is injured in his said business, has sustained loss 
generally, and has also lost one castomer particularly named. 
The objection, is, that in a count for slander by words, the words 
tliemselves should be set out, in order that the defendant may 
know^ the certainty of the chaige, and may be able to sh^)e his 
deiencc, either on the gem^ issoe^ or by plea of justification 
accoTxlingly, and tliat this defect is not cured by Terdict. On 
the other band, it is said that this is no great inoonvcnience to 
the defendant, as he might certainly have demurr^ to the de- 
daratioii w ith soccess ; but it is contended, that this defect is 
cured by the veniict ; that the diai\;e of kftvii^ spcken words 
[ ^1^ 3 injuring llic plaintiff in las trade i$ well LtiJ in s«Lhsou3ce, and 
tko«^ the particular woids are not set out, yet it Kust be pre- 
suttied, after T^cfdict, that such w^oids or acts wx^re profxid, as if 
spfcially alk^ed, would have supported that diar^; odierwise 
the vddict couU not karie passed Kmt tbe plaintiff. Hie first 
iluug to coDsader^ is what tlie aU^atiou is. and by mlial endeoce 
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it might have been proved. The complaint is, that in a (lis- 1814. 

<coutse held in the hearing of many, the defendant charged and 

asserted and accused the said plaintiff of being in bad and insolv- i^aijwt 
ent circumstances. The insertion of the word " asserted" is Cox. 
not very grammatical. This charge might certainly have been 
proved by evidence of words only, but if the words had not been 
Actionable in their ordinary import, but only by reference to some 
act or gesticulation, such as holding up an empty purse, or the 
like, it would have been open to the plaintiff to have maintained 
this allegation, made in such terms, by evidence of acts giving a 
slanderous meaning to words, which in themselves might import 
no slander. If the allegation had been, that he charged and ac- 
cused the plaintiff of insolvency by word or act, the count would 
undoubtedly have been bad ; and yet the same answer would ap- 
ply, that one of the alternatives must have been proved, or the 
verdict could not have passed for the plaintiff, and that either 
mode of slander is actionable. As this count is expressed, it 
could not have been proved by evidence of a slander by acts 
alone, not accompanied with words; but it might have been 
proved either by words alone, or by words coupled with acts* 
The allegation then amounts to this, that the defendant by words, 
or by words coupled with acts, slandered the plaintiff in his 
trade ; and therefore it is bad, and not cured by verdict, as a 
charge in the alternative. But supposing it to be taken as a [ H^ j 
charge of oral slander only, the weight of authorities is against 
the setting out words by their effect only. This count is equiva- 
lent to an allegation that the defendant used certain words to the 
effect of imputing insolvency to the plaintiff. The case of Nem^ 
ton v. Stubbs^ 9, Show. 435., which was moved twice, and was set- 
tled after much debate, is an express authority that a count for 
using words to the effect Jbllowing^ &.c. is bad after verdict: the 
Ck>urt there admit that it must be taken for granted that the de- 
fendant " spoke the sense of the words mentioned in the decla-^ 
ration," which, as no words were there set out, must mean 
that he spoke words to the sense and effect mentioned in the de- 
claration. This case was decided since the stat. of Car. 2, 
though this does not seem to be a case within that statute. This 
doctrine is very much confirmed by the case of Zenobio v. -4r- 
teUj 6 T. R. 162., which was an action for a libel written in the 
French language, and ^* which said libel is according to the pur- 
port and effect following, in the English language, that is to say," 
&c. : after judgment by default, the judgment was arrested on the 
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1814^ ob^ecdon diat the paper, as written in the Tremck language^ 
should have been set out ; Lord Kenyom, says, ^ that this objec- 
tion most prevail is evident fhxn die onifiHin corrent of prece- 
^^^ dents, in all of which the original is set forth f and the judg- 
ment was arrested. It is true, that that was a case where the 
judgment was by defiuilt, and there are some cases where a de- 
fect is cured by a verdict, which is £ital on such a judgment ; but 
diat was not one of those defects : no evidence before the juiy 
could have operated so as to supply the want of the allegation of 

[ 1 16 ] die words in the original langw^e. This case also furnishes 
another objection to the count in the present case, that the alle- 
gation, as exp r es se d in the count, might have been maintained 
by the proof of words in any language. Ten judges in Dr. 
SackeoarMs cmsCj 5 Siale Trials^ S2S. delivered an unanimous 
opinion (no others being present) that ** by the law of England 
and constant practice, in all prosecutions by indictment or in- 
formatiou, for crimes or misdemeanors by writing or speaking, 
the particular words, supposed to be criminid, oii^t to be ex- 
pressly specified in die indictment, or informaUon." Tliere 
seems tobe no reason for any difference in diis respect between 
civil and criminal cases, the action arises ex ddicto. The words 
supposed to be used by Lord Hardmcke^ in Ndson v. Dixity 
Cos. temp. Hardw, 305^ were merely thrown out at nisi prius, 
and not material to the pcnnt ruled by him in that cause; and 
they are evidendy founded on a mistake, as there are no such 
precedents in Rastall as he supposes. Unless the very words 
are set out, by which the charge is conveyed, it is almost, if not 
entirely impossible to pkead a recovery in one action in bar of a 
subsequent action for the same cause. Identity may be predi- 
cated with certainty of words, but not of the efl&ct of them as 
prcxluced upon the raiod of a hearer. It has been said, that this 
is not like the case of a defective title, but is more analogous to 
that of a tide defectively set out. If, however, the authorities 
cited are law, and they are supported by more ancient ones, it is 
irf'the substance of a charge for slander by words that the words 
themselves should be set out with sufficient inuendoes, and a suf- 
ficient explanation if required to make them intelligible : it is of 

r 117 1 ^^^ substance of a charge of slander of any sort that it should 
not be laid in the alternative. Upon the whole, we think that 
this count is so defective in substance, that no intendment can be 
made, to supply its defects, £rom what can be presumed to have 
passed at die trial ; and consequendy that the judgment must be 
arrested. 
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Wilkinson, Assignee of Haffenden and Nkwcomb, mwtay. 
Bankrupts, against Loudonsack. 

[♦118 ] 

^^ASE against the defendant, as surviving partner of Scarratt, The 8tat.47G. 
^^ deceased, for not safely stowing and conveying on boartl ^{^^ repels' 
their ship from London to Buenos Ayres^ and there delivering a so much of the 
bale of blankets, &c. (a) Plea, General issue. At the trial before vests in the 
Lord BUenhorough^ C. J., at the Lmdjon sittings aRer Hilary ^^J^^^^^, 
term 1813, a verdict was found for the plaintiff, and a rule nisi sive privilege 
for a new trial was obtained in the ensuing term, upon an ob- partiT within 
jection taken at the trial to the legality of the voyage; and the certain limits^ 
Court, in Trinity term, when the rule came on to be argued, such places 
directed it to stand over, and the obiection to be stated in a spe- ,^*^^*° ?°fil« 

^ o r limits as were 

dal case, the material facts of which are as follows : — at the time of 

The defendant and Scarratt were joint owners of theship JBH/W^ or at" ny dmV 
hi the year 1806, and the bale of blankets was shipped on board "°c^> >? ^^^ 

11111 Ai lo^i iSi -1 possession or 

her by the bankrupts on * the 26th of October 1800, to be carried under the do- 
from London to Buenos Ayres; at which time the freight of the Ma/esty^^nd 
said goods for that voyage was paid by the bankrupts to the therefore an 
broker of the defendant and his partner* The ship sailed on the ^eid not to lie 
Voyage shortly afterwards. Buenos AyreSy which had been cap* against the de- 

•'^^ -^ . fendanttornot 

tared by the British forces, and remained in their possession for safely stowing 
a short time, was re-captured by the Spaniards in August 1806, goodTof the"^ 
but that fact was not known in England at the time of the ship- plaintiff from 

« . , , « , . London to Buc 

ment or the goods, and commencement or the voyage. In con- nos Ayres, 
sequence of this recapture, when the ship arrived out, she was ^^^^ch pl*c^® ^ 
obliged to put into Monte Video; and there the goods were de- by HisMajes- 
livered to the bankrupts, having been damaged in the voyage as afterwards' re- 
stated in the declaration. No licence had been obtained from captured be- 
fore the pass- 
the South Sea Company either for the ship, or for any part of her ingof the act, 

cargo on that voyage. It was agreed that His Majesty's order in ^ent*of the*' 

council, dated the 17th of September 1806, purporting to lega- goods: al- 

lize the trade to Buenos Ayres, should be read as part of the case goods were 

by either party (i). The question for + the opinion of the Court shipped under 

' ^ . / . . -rn .11 ^^^ sanction of 

IS, whether the plaintins are entitled to recover. an order in 

council pur- 

(a) See the declaration more fully stated in the judgment of the Court. porting to au- 

(b) The order in council recited that the capital town and fortress of Buenos ^"orize the 

voyage, and 
Ayres and its dependencies had been conquered l^y His Majesty's forces, and the ^^^ recapture 

territories and forts of the same, were delivered up to, and were then in His Ma- was unknown 

jesty's possession ; and it was thereby ordered and declared that aU bis subjects when the goods 

might lawfully trade to and from the said capital town and fortress and its de- were shipped, 

[•}*119 j commenced^ 
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1814. Reader SLVgued for the plaintiff on a former day, and admittea 

that the order in council did not dispense with the provisions of 

]igain$t ^^^^- 9 ^^^ c. 21., for vesting the exclusive trade within certain 
LouDONSACK. limits in the South Sea Company, supposing those provisions were 

still in force. But he contended that they were repealed by 5/a/. 
47 G. 3. sess. 1. c. 23., inasmuch as, by the general words of that 
statute, " all penalties and forfeitures by the act of Anne declared 
and enacted, for securing the powers given to the South Sea Com- 
pany for carrying on the trade, and for preventing the subjects 
from carrying it on, were repealed from the 17th of September 
1806. It is true that it appears by the case, that Buenos Ayres 
was recaptured before the passing of that statute, and was not, at 
the time of its passing, nor at any time since, belonging to, or in 
the possession, orunder the dominion or protection of His Majesty, 
and that the statute purports to be made only in respect of such 
places as then were, or at any future time should be, in the pos- 
session of His Majesty; but the general words of the enactment 
are large enough to comprehend this case, and it is clear that the 
object of the legislature was to adopt and legalize the order in 
[ 120 ] council, which had issued during -the recess of parliament imme- 
diately preceding; and, therefore, it refers back to the date of 
the order in council, and opens the trade from that date. And, 
though it should be held that the act, by reason of the restrictive 
words applies only to places at the time of the act's passing, or 
since, in the possession of His Majesty, still the plaintiff may well 
recover in this action; because his contract was not made in wil- 
ful contravention of an act of parliament, but under the supposed 

pendencies, incIndiDg therein all and every the territories hclonging to or forming 
part of the govemmentof thesame, in British ships, owned by His Majesty's sub- 
jects^ and navigated according to law, or in ships bonl^ fide belonging to any of 
the subjects or native inhabitants of the said town, or territory, such native in- 
habitants being peaceable residents within the same, and under the obedience of 
His Majesty's government there, and that such trade should be subject to the 
same dnties, &c. to which the trade to and from His Majesty's colonies in the West 
Indies and South America was or should be subject by law, except as thereinafter 
specified, and that all commodities being of the growth, produce, cr manufacture 
of the said capital town and fortress and its dependencies, including therein all 
and every the territories belonging to or forming a part of the government of tbe 
same, or which had been nsnally exported therefrom, should be permitted to be 
imported into any part of the United Kingdom, in British ships, owned by His 
Majesty's subjects, and navigated according to law, or in ships bonk fide belong- 
ing to any of the said subjects or native inhabitants of the said town or territory^ 
and that such commodities should be subject to the same duties, 6cc, as articlet 
of tbe like sort are subfectto, coming from His Miyest/s colonies in the West /»• 
dies or Skmtk America. 
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validity of the order in council. And, therefore, this case differs 18 14. 

frofn Toidmin v. Anderson (a), for there the goods having been 

shipped, .and the policy effected, before the date of the order in against 
coQDcil, there was no pretence for saying that the trade was le- Loudonsack. 
galized in any degree before that date, but the voyage was directly 
in €:entravention of the act o£Anne: whereas here, both parties 
acted upon the faith of an order in council, which order was 
issued upon the faith of its being afterwards made good by an 
aet of parliament; and in a case which is to be determined upon 
die genera) policy of the law, it becomes a material consideration 
wfaetlier what has been done is bona fide or not. Again, this 
case difiers from Toidmin v. Anderson^ because that being an ac- 
tion upon a policy of assurance, the voyage itself, and its legality, 
came directly in queltion; for the action was to enforce a contract 
fer the performance of the voyage : but here, the action is for a 
edlateral damage, arising it is true during the voyage, but not 
out ef its non-performance, but out of the misfeazance of the party 
vho has contracted to do a collateral thing; and the contract is 
executed by the payment of the freight, and the delivery of the [ 121 ] 
goods at a lawful place of destination; and the intended destina- 
tion having been frustrated by events out of the control of the 
parties, a legal voyage has been substituted. Therefore, the de- 
fendant, who has received the benefit of his contract, shall not 
be permitted to cover his own misfeazance, which was collateral 
to the voyage, by averring the illegality of the voyage. 

PidleTy contra, denied that the action was founded on a con- 
tract collateral to the voyage, maintaining that it arose out of the 
voyage itself, which was admitted to be illegal. And he chiefly 
relied on Toidmin v. Anderson; and cited Lightfoot v. Tenant {h), 
for the principles there adopted, and laid down by Eyre^ C. J.; 
afid urged that the general policy of the law ought to prevail over 
the particular hardship. He also cited Edgar v. Fowler {c\ and 
Liffm ▼• Hodson (^). 

Cur. adv. wdt. 

Lord Ellenborough, C. J., on this day delivered the judg- 
ment of the Court. This was an action on the case, in which the 
plaintiff declared that Haffenden and Newcomb, the bankrupts, 
before their bankruptcy, had delivered to the defendant London- 
sack and his partner, since deceased, a bale of blankets, to be by 
them safely and securely packed, stowed, carried, and conveyed 
in their ship from London to Buenos Ayres in South America^ and 

(a) 1 Taunt. 227. {h) IB.S^P, 551. (c) 3 East^ 222. (d) 11 East, 300. 

Vol. III. G 
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1814. there safely delivered to the bankrupts for reward to be therefore 

paid: that the defendants had and received the goods for that 

against purpose, yet* not regarding their duty in that behalf, they did not 
LouDoNSACK. safely and securely pack, stow, carry, an4 convey the goods in the 
^ -^ ship from London to Buenos Ayres^ nor there safely deliver them 

to the bankrupts; but so carelessly and improperly conducted 
themselves, that, through their negligence and improper condjict, 
the goods were afterwards, and during the voyage, perforated and 
torn by iron bolts, and otherwise damaged and spoiled. The de- 
fendant pleaded not guilty. And at the trial at Guildhall, a ver- 
dict was found for the plaintiff for 86/. 75. 10c?., subject to the 
opinion of the Court on a special case. (Here his Lordship stated 
the case.) The question reserved \>y this case for the opinion of 
the Court, whether the plaintiffs are entitled to recover in this 
action, depends on this, whether the contract to carry the goods 
on the voyage stated in the declaration be or be not legal; for the 
injury complained of, in not packing, stowing, and carrying safely^ 
or in carelessly and negligently packing, stowing, and carrying 
the goods, arises out of the contract for carrying, and depends 
on that contract; so that, if the contract to carry the goods be 
illegal, no action bottomed in that contract, and arising out of a 
non-performance, or ill-performance of that contract, can be sus- 
tained. The contract is to carry goods from London to Buenos 
Ayres. The objection to it is, that Buenos Ayres is within the 
limits described in the act of 9 Ann. c. 21. ss. 46, 479 ^B, and 49«» 
within which limits the sole trade is, by that act, secured to the 
South Sea Company, and to such persons as the}' shall authorize^ 
by their licence, to trade thither: and it is stated in the case, that 
no licence had been obtained from the South Sea Company for 
[ 123 ] this ship, or these goods. No prohibition can be stronger against 
freighting or fitting out any ship or vessel, or lading, or putting 
on board any goods or merchandizes, with intent to trade at any 
places within those limits: the question, therefore, on this part 
of the case, is reduced to the point whether this trade is made 
legal by the statute 47 G. 3. sess. 1. c. 23. The order in coun- 
cil of 17th September 1806, referred to in the case, is not con- 
tended to be of force to dispense with the prohibition contained 
in the stat. of Anne; and to be sure, it could not for an instant 
be so contended, and was, therefore, very properly abandoned at 
the outset of the argument: it can only be called in aid of the con- 
struction of the stat. 47 G. 3. That act recites the stat 9 Ahu^ 
and that it was become highly expedient for the general com- 
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nierce of all His Majesty's subjects, and for the encouragement 1814. 

and security thereof, that the South Sea Company should not be 

deemed to be entitled to the sole trade, whenever any of the places ^^aimt^^ 
within the limits should be acquired by, or come into the possession, Loudonsack. 
or be finder the dominion or protection of His Majesty^ his heirs and 
successors; it therefore enacts, *' that so much of the stat. of 
Jnne as vests, or may be deemed to have vested, in the South Sea 
Company the exclusive privilege of trade, to those parts within 
the limits prescribed by the stat. of Anne^ which now are, or at 
€my time hereafter shall or may be belonging to, or in the posses- 
sion, or under the dominion orprotection of His Majesty, his heirs 
and successors, and all powers, rights, and privileges to the said 
South Sea Company, by the said act given and created, for carry- 
ing on such trade, Aid all penalties and forfeitures by the said act 
declared and enacted for security the same, and for preventing His 
Majesty's subjects from carrying on trade contrary to the provi- [ 124 ] 
sions of the said act, shall be and the same is hereby declared to 
be absolutely repealed, and shall be deemed and taken to have 
ceased and determined, from and after the 17th September 1806, 
to all intents, constructions, and purposes whatsoever." The 
recital of this act explains the intention of the legislature, viz. to 
take away from the South Sea Company the sole trade within the 
limits defined by the stat. of Anne, whenever any of the places 
within those limits should be acquired by, or come into the pos- 
session, or under the dominion or protection of His Majesty; and 
the enacting part pursues that intent disclosed by the preamble, 
for it enacts that so much of the stat. oi Anne, as vests in the 
South Sea Company the exclusive privilege of trade to those parts 
within the limits which now are, or at any time hereafter shall or 
may. be belonging to, or in the possession, and under the domi- 
nion of His Majesty, and all powers and privileges granted to the 
Company for carrying on suchrtrade, and all penalties and for- 
.feitures for securing the same, and for preventing His Majesty's 
subjects from carrying on trade contrary to the provisions of that 
statute, shall be absolutely repealed. So far, there is nothing in 
the enactment of the statute extending the preamble or contrary 
to it:, but it has been contended that the latter words of the 
clause, viz. *^ and shall be deemed and taken to have ceased and 
determined, from and after the 1 7th September 1 806, to all 
intents, constructions, and purposes whatsoever," carry the re- 
peal of the stat. of Anne beyond the intent, as expressed in the 
preamble, and legalize. the trade, not only to such places within 

G2 
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1814. the limits as at the time of passing the act, or at anytime after^ 

were or should be in the possession, or under the dominion of His 

againsT Majesty, * but to all places which, before the passing of the act, 
LouooNSACK. were so, or at least legalize every act of trade in contravention 
L -* of this Stat, of Anne, done from and after the 1 7th September 

1806. But to this construction of the latter words of the act of 
47 Geo, S., we cannot, upon consideration, feel ourselves war- 
ranted in acceding. The date of 17th September, inserted in the 
act, being the date of the order in council legalizing the trade 
to Buenos Ayres, may induce a suspicion that the legislature mieant 
to effect that which the order in council of that date professed to 
do, but which it was hicompetent to do; but we are unable to find 
sufficient words to carry it to that extent ; atid, indeed, unless 
the latter words of the clause are understood with reference to 
the places which now are, or hereafiter shall, or may be in pos- 
session and under ihe dominion of His Majesty, they cannot stop 
short of a total repeal of the statute of Anne as to all places what- 
soever, and must take away entirely the exclusive trade of the 
Soidk Sea Company throughout the whole limits described in that 
statute, a construction which would require more plain and pre- 
cise words to authorize than this act contains* Taking it, there- 
fore, that the restrictions imposed by the stat. of Anne on the 
trade to Buenos Ayres, are not relaxed by the order in council, 
nor by the act of the 47th of the king, except as to such places 
as at the time of passing that act were, or at any time since have 
been in our possession, and that, at the time of the shipment of 
these goods, and commencement and continuance of this voyage, 
Buenos Ayres was not in our possession, there seems to be no 
ground on which to rest the plaintiff's right to recover. The 
duty, on the part of the defendant, to carry safely, cannot possi- 
[ 126 ] bly be detached or separated from the contract to carry the goods 
on the voyage: the voyage is prohibited by law, and any contract 
to perform that voyage is of course impliedly, and by consequence 
prohibited, and no duty can arise out of a contract so prohibited. 
The freight for the carriage of the goods has been paid; but, if 
tKe consideration for such freight isillegal, the performance of ft 
cannot be enforced, for that would tend to encourage, rather 
than to defeat, every infringement of the law: it is like a pre- 
mium of insurance paid on an illegal voyage, which cannot au- 
thorize the assured to call on the underwriter to perform his part 
of such contract; or like a price paid for the smuggling prohi- 
bited goods into the country, which can never be mader the found-* 
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ation of an action, either for not bringing the goods at all, c» 16Hp 

not bringing them in a perfect undeteriorated state. The only 

remaining argument in favour of the plaintiff was, that there had agaimt 
been no wiljul contravention of the law ; both parties thought Loudomsack. 
tbej were acting legally: but their misapprehension of the fact, 
or the law, cannot alter the character of the contract, which the 
Court is called upon by this action to enforce. This, in sub- 
stance, cannot be distinguished from the case of Totdmin v. An^ 
dersorii 1 Taunt. 227.; though in circumstances some difference 
may be found, the legal result is the same. With every inclina- 
tion to sustain the claim of the plaintiff, if by law we had been 
sanctioned in so doing, we cannot discover any legal ground on 
which his case can be satisfactorily placed. The consequence is, 
that the rule to shew cause why a nonsuit should not be entered, 
and which was enlarged, in order to bring the question before 
the Court in the form of a case, must now be made absolute, and 
a nonsuit entered. 



R 



r 127 1 

The King against the Justices of Gloucestershire. Monday, 

June 27 th, 

ULE for a mandamus to the justices of Gloucestershire^ to By 5i G. 3. 
cause continuances to be entered to their next general quar- gJife *act)^the 
ter-sessions, upon the appeal of B. Knight^ vicar of Tewkesbwy^ party aggriev- 
against an order of the commissioners acting under the 51 G. 3. thing done in 
c. 61. (local and personal, not printed), for inclosing lands in the [Jj"e act^may ^ 
hamlet of Fiddingion, &c. appeal to the 

The affidavit in support of the rule stated, thsil Knight^ as ^ons within 
vicar of Termkesbunu was entitled to the corn tithes arising out six calendar 

1*1,1 •1-1 1 1 n -w^ 1 »•! months after 

of the lands witbm the hamlet of Fiddington; that by the said the cause of 
act the commissioners were authorized and required to set out ^?h!^^commis- 
and allot to Knight (inter alios), in lieu of his said tithes, such sionersimsi^, 
parts of the lands intended to be divided and allotted, as in their ment, upon 
judfirment should not be of less value than one-fifth of the arable, ^^^ map to the 

*°, vicar in heu of 

&C. And It IS also enacted, that if any person or persons shall his tithes, 

think themselves aggrieved by any thing done in pursuance of ^.^.j^^ inspect- 
ed at a meeting held November 1812, and appointed an agent, vrho attended a subsequent meeting, 
vhen el9 ^Hera^ioD was made io the oaap, wiiich tiie agent approved, and i^ was understood that 
all objections to the vicar's allotments were reconciled; in November 1Q13, the coipmissioners gave 
vetice that they had ordered all tithes, &c. to cease from the 29th of September then last: Held 
iMat tlie y^ciu' was not put of time .to apjpeal ta ^? next qii«rter-sessi99s aftfijr that notice. 
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ISl*. this act, they may appeal to any general quarter- sessions which 

shall be held for the county of Glouce^er^ within six calendar 

asainst Hionths after such cause of complaint shall have arisen. The 
The Justices of commissioners made their allotments, and, among others, allotted 
SHIRE. to Knight certain parcels of land in lieu of his said tithes, and in 
pursuance of the 41 G. 3. c, 309. 5. 14. (the general inclosure act), 
gave notice in writing, aflSxed to the church door, dated the 22d of 
[ 128 ] November 1813, that they had ordered and directed that all tithes, 
both great and small, moduses and other payments in lieu there- 
of, should cease and determine, and be for ever extinguished from 
and after the 29th of September then last, from which day they 
had made their allotments. Knight being dissatisfied with the al- 
lotments, entered his appeal at the Epiphany sessions 1814? (being 
within six months of the date of the above notice), against the 
orders of the commissioners, and the allotments made to him ; 
which appeal came on at the following Easter sessions, and was 
dismissed on the ground that it was not made in time. 

The aflSdavits against the rule disclosed a variety of meetings 
held by the commissioners in 1812, for the purpose of receiving 
the claims, taking the preparatory measures for making the allot- 
ments, and hearing the objections of the several proprietors ; at 
' one of which Knight made his claim, and afterwards in November 

of the same year attended and inspected his allotment on the 
map, and appointed one Sandilands his agent in the business, re- 
questing that all matters might be referred to him. Sandilands 
afterwards, on the 18th JViw. 1812, attended, when some alter- 
ation was made in the map, which he approved, and accepted 
the allotments on behalf of Knight^ declaring that the alteration 
would be beneficial to him ; and it was fully understood that all 
objections to his allotments were reconciled and finally arranged 
at that meeting, and that possession of all the allotments was to 
take place Bbra the £9th of September preceding ; from which 
day the payment of all tithes was to cease. Both Knight^ and 
Safidilands on his behalf, afterwards offered to let the said 
allotments to several persons ; and in one instance it appeared 
[ 129 ] that Sandilands offered them from Michaelmas 1814. The aflS- 
davits also stated that the hearing of the appeal against the 
order of the commissioners, at the Easter sessions, occupied 
nearly two whole days ; and that the justices dismissed the ap- 
peal, being of opinion that the cause of complaint of Knight, if 
any, arose upon the setting out and arranging the allotments in 
Nov. 1812, and not from the notice of extinguishment of tithes 
delivered to him in September 1813. 
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TTie Attorney-General and Campbell^ who shewed cause 1814. 

against the rule, contended that the appellant came too late with 

his appeal, inasmuch as the time for making it was within six against 

months after November 1812, when his allotment was set out. The Justices of 

... Gloucester- 

The cause of complaint was the having an insufficient allot- suire. 

ment; for if the allotment had been sufficient, the ceasing of the 
tithes would not have been any grievance ; and therefore though 
in form the appeal assumed the colour of being an appeal against 
the notice given by the commissioners for the ceasing of the 
tithes, yet in substance the only question was upon the sufficiency 
of the allotment. But there was a proper time for agitating that 
question, viz. within six months from Nov. 1812, when the allot- 
ment was finally arranged. In Rex v. Justices of Wilts (a\ upon 
a similar question, the Court held that the time for appealing 
began to run from the period when the allotment to be made 
to the party was arranged, without waiting for the final award of 
the commissioners. 

Abbott and Richardsofi, contra, insisted that nothing final as [ ISO ] 
to the allotments took place in 1812, nor does it appear, as in 
Rex V. Justices of Wilts it did, that the appellant or any other of 
the proprietors took possession of their allotments at that time, 
although it is stated that it was understood that possession was 
to be taken, and the payment of tithes to cease from the Michael- 
mas preceding. But that is quite inconsistent with the subsequent 
notice of the commissioners that the tithes were to cease from 
Michaelmas 1813. The notice therefore shews that what was 
done in 1812 was not considered as binding, and imless some- 
thing conclusive upon all parties then took place, the appellant 
cannot be concluded by it. 

Lord Ellenborough, C. J. What final circumstance is there 
in the transactions of 1812 to make the allotment conclusive 
upon the parties ? The allotment to this appellai^was not per 
se a grievance ; nor did it necessarily become so, until there 
was a ceasing of the tithes. But the moment it was coupled 
with a determination of the appellant's right to tithes, then if the 
allotment was an insufficient compensation for the benefit which 
he before enjoyed, and was to relinquish, it became a grievance 
and cause of complaint 

Dampier, J. By the notice of the commissioners the tithes 
are to cease from the 29th of September 1813, and then only the 
vicar can be aggrieved, and is to look to his allotment. Until 

(a) 1$ East, 35S. 
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1814. 

The King 
against 
The Justices of 
Gloucester- 
shire. 



the tithes ceased the vicar could not be aggrieved by the insltiCBci- 
ency of his allotment. And before that time nothing final ^seems 
to have been done by the commissioners. 

Per Curiam, Rule absolirte. 



[ 131 ] 

Monday, 
June 27th. 

Parish-of- 
ticers, or per- 
sons acting on 
their behalf, 
are not en- 
titled, under 
stats. 7 Jac, 1. 
c, 5. and 21 
Jac, 1. c. 12. 
to double costs 
upon judg- 
ment, as in 
case of a non- 
suit in an ac- 
tion brought 
against them 
for the price 
of goods sold 
and delivered 
to them for 
the use of the 
poor. 



[ 132 ] 



Blanchard against Bramble. 

A SSUMPSIT for goods sold and delivered. The action was 
*^^*^ commenced against the defendant, and two others, one of 
whom was churchwarden and the other overseer of Kingston^ 
Dorset^ for the price of sundry parcels of bread, the greater part 
of which was delivered to the parish-officers by their order, but 
one parcel was delivered to them by the order of Bramble, act- 
ing on their behalf, and the bread was for the use of the poor of 
the parish. The plaintiff declared against Bramble only, and 
judgment, as in case of a nonsuit for not proceeding to trial, was 
given against him. A rule nisi was obtained that the Master 
might tax double costs under the stats. T Jac, 1. c,5. and 21 
Jac. 1. c. 12. 

Burroiigh shewed cause, and relied upop Atkins v. Barmell {a) 
to shew that the statutes 7 Jac. I.e. 5. and 21 Jac. 1. c. 12., giving 
double costs to churchwardens and overseers, and persons acting 
in their aid, do not extend to actions brought against them for 
a non-feasance, such as the non-payment of money in this case. 
The statutes relate only to actions fqr a mis-feasance, for they use 
the words " for any matter or thing done " and " shall do any 
thing;'' whereas the non-payment of the price of a thing is 
merely omitting to do it 

W. P. Taunton, contra, endeavoured to distinguish the case 
from Atkins v. Banwell, because that was an action for money 
paid to the use of the defendants as pai'ish-ofBcers without their 
privity, and without their being at all concerned in the trans- 
action, and therefore could not be said to be for or concerning 
any matter or thing done by them. But here the order for the 
bread, and the purchasing and distributing it to the poor, was an 
act done by the parish-officers in the execution of their office^ 
and by the defendant in their aid and assistance. And it is no 

(a) 3 Eastj 92. 
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objection to the allowaxKre of double costs that the form of the 
action is assumpsit, as it was admitted in Atkins y. BarvweU. 
And in Willet v. Ti^dy (a), where the action was assumpsit for 
money received by the defendant as collector of the taxes, treble 
costs were allowed upon the stat. 1 Will. So, in Okeley v. Sal' 
ter (Jb), the action, which in the report is called trespass, must 
have been trei^ass on the case on promises, being brought to 
recover back money voluntarily paid, and there treble costs wer« 
given on the stat. 43 Eliz. c, 2. $. 19. Also EgertorCB case {c) was 
assumpsit, and is cited and recognized as such in 1 &r. 50. 

,Lord Ellenborough, C. J., observed, that in the case last 
cited there was a wrongful receiving of the money in the £rst in-^ 
stance^ which was an act done, and the action was brought upQii 
that wrongful receiving ; but here all was in the n^ative, for nan- 
payment is not an act done, but an act forborne to be done. 

Bayley, J. The action is not broii^ht for buying the brea^ 
but for not paying for it, which is & mere non^feasancew 

Per Curiam^ Rule discharged. 



1614. 

BliANCHABOl 

against 

BaAMBLSk 



(«) OaHK IBS. 



(*) Viitc. 176. 



(c)'Ctmt*,3«2. 



The King agaimt The Caminifssioners of Appeals m 

Matters of Excise. 



C 133 ] 

Tuesday^ 

June 28th. 



ZTOLCOMBEi '^ brewer in SouthmarJc^ was convicted, by 
^ three of the commissioners of excise, in a penalty of 200^ 
(mi^gated to 180^) upon an information exhibited gainst him 
by lone Collier^ for being the proprietor of a private «till. Against 
that -conviction he ^pealed to the commissioners of a{)peals, And 
upon the liearing of the appeal betor-e three of them^ tendered 
several witnesses whom he proposed to swear and examine on 
his behalf, bat who had not been examijaed on the original hear- 
ing befi>re the connnissioners of excise, and were therefore ob<- 
jected -to as inadmissible by the respotulent. Some ^ the wit- 
nesses, whoin H&lcombe so tendered and proposed to examine, 
we^e in confirmation of facts which had been sworn to and given 
iatevidence on bU behalf Ij^r a witness examined foririm upon 
tlie original hearing ; others were to contradict a part of the tes- 



The commis- 
sioners of ap- 
peals in mat- 
ters of excise, 
cannot reject 
the testimony 
of witnesses 
tendered for 
the appellant, 
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ing. 



130 CASES IN TRINITY TERM 

1 8 14. ferent ways, though it uses the same words, according to whether 
the appeal shall happen to be from a conviction before the chief 

^^J^* commissioners, or from a conviction before the sub-commission- 

The Com- ers, where the appeal is given to the quarter-sessions ; and cer- 

Appeaby Sec tainly the sessions adopt a different practice. And this practice 

of the commissioners is probably of recent and not very £imiliar 

usage, for their jurisdiction lay dormant for some time^ and was 

only revived about thirty years ago, when a new commission 

[ 137 ] issued ; since which time not more than between twenty and thirty 
appeals have come before them. Bat even upon their practice^ 
it is admitted that they do allow the original witnesses to be ^- 
amined to new matter ; which is conceding all that is required, 
for if they may hear neiV matter, why may they not hear new 
witnesses ? And as to the argument deduced from the nature of 
an appeal, it may be answered, that no instance can be stated^ 
where a court of appellate jurisdiction, upon matter of fact as 
well as law, is restrained to the same evidence as was given in 
the court below. The practice upon the granting of new trials 
is the reverse ; if the party is admitted to a new trial, it is usually 
upon a case to be made de novo; and the discretion of the Court 
in granting the rule is so far from being confined to the &cts 
upon the former trial, that they almost as frequently grant it 
upon affidavit, as upon the Judge's report. In the same manner, 
not only upon appeals against orders of removal, which are open 
to the observation made upon them, but in every case of appeal 
to the sessions, both parties are at liberty to examine all compe- 
tent witnesses on their behalf, without regard to whether they 
haTe been examined before or not. And in Breedon v. Gill, 
there could have been no reason for the Court's granting the 
rule for a prohibition, if they had thought that the commissioners 
of appeal could not go out of the original case, which appeared 
upon the depositions and written examination of the witnesses; 
but the Court held, upon the intent of the act, that the commisr 
sioners ought to examine the witnesses de novo : and one reason 
given was, because the first sentence might be by de&ult ; which 
clearly imports, that if it had been, the party might aftemards 

[ 138 ] adopt a different course. And as to the proceedings upon appeal 
in the House of Lords, the reason is, that they only sit as a court 
of eiTor in law, and not upon Uie fact, and therefore cannot ex- 
amine witnesses; but here the commissioners are expressly au- 
thorized and required to examine the matter of fact upon the 
oath of witnesses. The proceeding upon a writ of attaint is also 
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di verso intuitu; for that lieth to inquire whether a jury has given 1814. 
a false verdict, and to punish them if found false ; it would there- _. 
fore be absurd to produce new evidence, and to condemn the for- againsi 
mer jury for not believing evidence which they never heard; but missionera of 
yet the jury, against whom the writ is brought, may produce new Appeals, *e. 
matter, in a£Srmance of their verdict (a), because they may have 
acted upon evidence of their own knowledge, which never ap- 
peared : so that there the restraint continues no longer than the 
reason of the thing requires. And as to the hardship likely to 
^sue to the prosecutor from allowing fresh evidence, because 
by the stat. 15 Car. 2., he will be liable to double costs in case 
the original judgment shall be reversed, the same objection ap- 
plies to the awarding of costs in every case of appeal before the 
sessions ; and in the present case, it should be recollected, that 
whatever hardship may arise from the practice, it is mutual, for 
in case of affirmance of the judgment, the appellant is liable to 
the like costs. And if the hardship on one side, as it regards the 
costs, is to have weight, much more shall the hardship on the 
other side, where the party is mulcted, not only in the costs,. but 
in the penalty, which is the principal matter of the conviction. 
And suppose the appellant has been convicted on the testimony L 1^9 J 
of a witness, of whom if he had had notice, he would have been 
in a condition to prove him infamous and unworthy of belief; 
what injustice would follow unless this proof might be adduced 
upon the appeal. Therefore the Court will not, without positive 
words of the statute to prohibit the calling of new witnesses, give 
effect to an anomalous practice, if practice it can be called, 
merely upon a partial consideration of a supposed hardship. 

At the conclusion, Lord Ellenborough, C. J., observed that 
this was a case of grave importance, and had been argued with 
that industry and ability which it deserved. Some inconvenience 
would be likely to follow in either way of considering the case; 
on the one hand, it would be inconvenient that a party who had 
merits should be deprived of the opportunity of producing his 
proof; on the other hand, it would be a grievous inconvenience 
that a party who has brought forward the whole of his case, and 
regularly obtained a conviction, should be made liable for double 
costs upon the production of fresh evidence by the party convict- 
ed. The practice, which was stated to be of old time, and there 
was nothing to the contrary, was worthy of consideration; and 
certainly, the provision in the malt-act seemed to be founded on 

(a) Finch, L, 486. 
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1814. a supposed analogy to some such existing practice under the elC-' 

cise laws. Under these circumstances, it would be rash to decide 

against against the practice, except upon full consideration: however. 

The Com- jh^ argument had thrown diflSculties in the way of it; for, al- 
missiooers of ^ , . 

Appeals^ &c. though only the same witnesses should be re-examined, yet, if 
they were allowed to speak to other facts, that would be directly 
[ ^^0 ] admitting fresh evidence; and supposing they were confined, as 
far as might be, to the same facts, yet their re-examination would 
always, to a certain degree, be productive of fresh evidence, as it 
could not be supposed that any witnesses could give their testi- 
mony precisely in the same form and substance as upon a prior 
examination ; and the malt-act forbids only the examination of 
other witnesses, but not their being examined to other facts. 

Cur. adv. vulU 

On this day, Lord Ellenbobough, C. J., delivered the judg- 
ment of the Court in substance as follows: 

This was a rule for a mandamus, calling on the commissioners 
of appeal to hear a case, brought before them by way of appeal 
from the judgment of the commissioners of excise, de novo. The 
original, as well as appellate jurisdiction, is created and regulated 
by Stat. 19, Car. Q,. c, 24. s. 45., which enacts, ^^ that all forfeitures 
and offences made and committed within the limits of the chief 
office in London^ shall be heard, adjudged, and determined by the 
chief commissioners of excise, or the major part of them, or by 
the commissioners for appeals, or the major part of them, in case 
of appeal and not otherwise; and all forfeitures and offences made 
and committed within any other the counties, cities, towns, or 
places of the kingdom, shall be heard and determined by two or 
more justices of the peace, and, in case of their refusal, by the 
sub-commissioners, or major part of them; and the commis- 
sioners for appeals, and the chief commissioners of excise, and 
all justices of the peace, and sub-commissioners respectively, are 
authorized and strictly enjoined and required, to summon the 
[ 141 3 party accused, and upon his appearance or contempt to proceed 
to the examination of the matter of fact, and upon due proof 
made thereof, either by the voluntary confession of the party, or 
by the oath of one or more credible witnesses, to give judgment 
or sentence according as in and by the act is ordained and di- 
rected, and to issue warrants under their hands for levying such 
forfeitures as by the act is imposed for any such offence, upon 
the goods and chattels of the offender, and to cause sale to be 
made of the said goods and chattels, if they shall not be redeemed 
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\rlthin fourteen days, rendering to the party the overplus, if any 1814. 

be, and for want of sufficient distress, to imprison the offender till 

satisfaction be made." There is no difference whatever marked against 

out by this statute between the mode of proceeding upon the ori- T^® ^<>™-^ 
, "^ , , missioners of 

ginal hearing in the court below, or upon the review in the court Appeals, ^c. 
of ^peal; nor does the 15 Car. 2. c» 1 1. 5. 19., which is the only 
other statute upon this subject, make any such difference. The 
19tb sect, enacts, *^ that no appeal in any cause of excise what- 
soever shall be admitted, until the appellant shall have deposited 
the single duty in the hands of the commissioners, farmers, or 
sab-commissioners of excise, within whose jurisdiction or division 
the cause was originally heard and determined, and have given 
security to the commissioners of appeal, or justice of the peace 
respectively, where such cause is to be finally adjudged, for such 
forfeiture as upon such hearing and determination was adjudged 
against him, and that, if upon the hearing and determining any 
such appeal, the said original judgment shall happen to be re- 
versed and made null, then the said commissioners, farmers, or 
8ub-commissioner;s, in whose hands the said single duty was de- 
posited, shall restore the same, or as much thereof as shall be [ 14£ 3 
adjudged by the commissioners of appeals, or justices of the peace 
respectively, to the appellant, and the party originally prosecuting 
shall pay him the double costs; but, in case the first judgment 
shall be affirmed, the party appellant shall pay the like costs to 
the commissioner or commissiotiers complained of." If the costs 
in ease of reversal had been directed to be paid by the commis- 
sioners, instead of by the party prosecuting, there might be more 
colour for contending that they ought to be liable upon the hear- 
ing of the original evidence only. But no such argument ap- 
plies to the case of the party who originally prosecuted, if he 
proceed erroneously. The party prosecuting was a volunteer, 
and might choose whether he would prosecute or not, and should 
have previously ascertained whether he ought to prosecute or 
not; but the commissioners were not volunteers, but could only 
proceed upon the evidence which was laid before them in main- 
tenance of the charge; and, therefore, to mulct them, because, 
upon another state of facts, a different conclusion ought to be 
made, would be productive of unjust consequences. The case of 
Breedon v. GilU 1 I^* Buy. 219., 2* ^cilk- ^^^^^ ^ Mod. 271.) is a 
decisive authority, that the commissioners of appeals ought to 
administer new oaths upon the appeal; because the act of par- 
liament is express, and has given them power to administer oaths 
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1814. for the same purpose. And, therefore, a prohibition was granted 

quoad the admitting of the/depositions taken in writing before the 

against Commissioners of excise. But it is said that, though the exami- 

The Com- nation of the witnesses ought to take place de novo, yet the same 
App^lsy Sec. witnesses only ought to be heapd, in conformity with the stat. 48 

[ 143 ] G. 3. c. 74. s, 15., which enacts, that the same witnesses, and no 
other, who shall have been before examined at the original hear- 
ing, shall be re-examined upon the appeal. But that statute, 
though it makes the law in futuro, in the particular case, does 
not decide the law in other cases. In the absence, then, of any 
statute, rule, or authority, in favour c^ the practice, and upon the 
authority of Breedon v. Gill, as to the construction and effect of 
the Stat. 12 Car, 2. and the duty of the commissioners, I cannot 
think the g^ierality of the practice can be allowed of itself to 
prevail against the reason of the thing, and sense of the statute 
as it is to be collected from the statute itself, and the declared 
exposition of it. Indeed, upon the reaspn of the thing, evidence^ 
if it be to be heard again from the mouths of the same witnesses, 
cannot be precisely the same; differences must necessarily arise 
from a varied recollection of the witnesses; and, unless the mi- 
nutes themselves are to be the sole evidence, there can be bo 
security for the identity of testimony. Upon the whole^ we think 
that the statute of Grr% 2. requires that this mandamus should be 
granted. If any inconvenience is likely to result from this de- 
termination, the legislature must be applied to to remedy it. 
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Tuesday, 
June 28th. 



QuiN against Reynolds. 



The Court held /^ MARRIOTT moved to discharge the defendant out of cus- 

that plaintiflp fjT. ^ , n^' , ., ° , i n,. i . 



tody on filing common bail, upon the ground of his having 
beqn detained contrary to the rule of Court, Mich, term 15 Carm. 
2. 5. % («) He stated from an affidavit of the defendant that ia 
the begianing of June, the defendant was arrested by the plains 



plaintiff 
might lodge a 
detainer 
against de- 
fendant, in 
custody npon 
mesne process, 

after his bail had justified, the defendant not having completed his discharge, but being still 
vrithin the prison : and that he was not entitled to his discharge upon an affidavit that the sum for 
in^hich the detainer was lodged, was due at the time of the first arrest. 

(o) Ordinatum est quod si defendens legitime deliberetur ab arresto super 
aliguo process, idem defendens non iterum arrestabitur eodem tempore virtute 
sAvu. procetsas ad seotam ejtMC^m qoerentis. 
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QUIN 

€igaintt 
Reynolds. 



ti£Pfor 600L money lent, and gave bail to the sberiff, and at the 1814. 
t^tum of the writ put in bail, but the bail not justifying he 
rendered in discharge of his bail. On the 25th of June in 
the morning the bail justified ; and between 11 and 12 o'clock 
the defendant received a rule of Court for his discharge, when 
he was informed by the marshal's clerk that a detainer at the 
suit of the plaintiff had been lodged against him for 3250/. some- 
time after 1 1 o'clock that morning. And it was sworn that the 
whole of the supposed debt was due at the time of the first arrest. 
Upon these facts he contended that the defendant was construc- 
tively delivered as soon as his bail had justified, and consequent- 
ly was not liable to this detainer ; and, 2dly, that it being sworn 
that the whole was due at the time of the first arrest, this was a 
second arrest for the same cause. 

But Lord Ellen BOROUGH, C. J., said, as to the last objec- 
tion, that the Court would not determine that question upon af- 
fidavit. If the party has been causelessly arrested a second time, C 14j5 ] 
when he ought to have been arrested only once, he may bring 
his action for maliciously holding him to bail. And upon the 
other point he said, the defendant could not be considered as 
delivered before he himself knew it. 

Batley, J. Is it not the practice, when the bail has justified, 
to have a rule for their allowance, and to serve it on the plaintiff 
(a), and then the party in custody obtains a rule for his discbarge, 
and on filing common bail is entitled to his discharge? But 
though bail has been perfected, yet if the party wilfully remain 
within the walls of the prison, he is liable to a detainer. 

Dampier, J. The words of the rule are, " Legitime delibere- 
tur ab arresto." Here he was not delivered : he was within the 
walls of the prison at the time when the detainer was lodged. 

Per Curiam^ Rule refused. 

(a) Sec 4 T. R, 493. t B. if P, S4l. 



Curtis against Potts. 



Tuesday^ 
June 28th. 



"T^EBT. The plaintifi^ declares that disputes existed between To debt on an 
-*^ him and the defendant, concerning certain sums of money, by w-biu-ators 
due from the defendant to him for work and labour, &c. and that "PO"? * s"^- 

mission to 
them generally without any time, a plea that the arbitrators did not make any award within « 
reasonable time, adjudged ill. 

Vol. IIL H M 
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1814. for quieting the said disputes they agreed to refer the same to 
' • arbitrators^ who thereupon awarded that the defendant should 

ClJRTlS 

a^inst P^y 9^' ^^^* ^^ the plaintiff, when he should be thereto request* 
Potts. ed, of which the defendant had notice, and was *then and there 
[ 146 ] requested, &c. ; 2d count, that the arbitrators awarded that the 
defendant should pay the same sum within a reasonable time^ 
and avers that a reasonable time had long since elapsed. Ple8> 
Nil debet : 2dly, that the arbitrators did not make any award r 
3dly, that they did not make any award within a reasonable time: 
and the two last pleas concluded with a verification. Demurrer 
to the 2d and 3d pleas assigning for cause (inter alia) that they 
concluded with a verification instead of to the country ; and also 
to the 3d plea that no request to the arbitrators, or any refusal by 
them to make their award on the matters in the counts men- 
tioned, or either of them, at an earlier time is alleged in such 
plea. 

Joinder. 

Martyaty in support of the demurrer, did not insist upon the 
objection that the defendant ought to have concluded his pleas 
to the country (a). But upon the other point he contended, that 
here, no time being limited to the arbitrators for making their 
award, they had an indefinite time. As if a power be given to A. 
generally, A. has his whole life to execute it at his will and plea« 
sure ; .and though the party giving the power may request htm 
to execute it within a reasonable time^ and if he neglect, may re^ 
voke it, yet if he do not request, and A, execute 'the power, he 
cannot afterwards object that A. did not do it within a reason- 
able time. And in Newgate v. Degelder (J) the submission to 
[ H? ] arbitrators was *mhen their occasions would permit ; and it was on 
those particular words that three of the Judges held that only a 
convenient time was intended to be given ; but contra, per Windr- 
Aanij and that the arbitrators had during their lives. 

Curwoodj contrd, argued that where no time is specified 
for the arbitrators to make their award, it must be intended 
that it is to be made within a reasonable time ; in the same 
manner as where the law requires an act to be done, it must be 
done within a reasonable time. And what shall be a reason- 
able time is a question for the Court {c). And in Newgate ▼. 

(a) Sed vide Cooki v. Whorwood, 2 Saund, 337. ; and semble that though since 
Stat. 4f Ann, c. 16. it is matter of fbrnk only, it may he specially shewn fbr caus« 
ofdenmrrer. 9 WUUami^a Samd, 190. n, 5^ 

(6) SI Keb. 10. 20. 21. (c) Cow. Dif, Tempi* (D). 
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D^ilddt ^fie subidnission t6 the arbitrators when their occasions 
^oidd fiermit, #as considered ad more extensive that if it had been, 
is here, generally \<riihout any time; yet there three Judges 
aEgrbed that it was to be restrained to a reasonable time ; and 
Wifidfuifn^ who disagreed, yet admitted that if it had been gene- 
raDy iHthotit any time, the law would have implied that it should 
te dohb in cdnvieilient time. 

Lord EiLENBoaouGH, C. J. There is no necessity in such a 
e&^e i& thii^ for resorting to any implication that the award should 
b6 iiftade within a reasonable time, because it was open to the 
p^rtie^ to this agreement to have requested the arbitrators to pro- 
cieed ^thin a reasonable time ; and if after such request the ar- 
bitrators had neglected or refused, they might have revoked their 
authority. 

Bayleyj J. The reason of the thing seems to be that upon a 
general submission, the party may make his request, and if the 
ai^bittfttor does not proceed, may revoke the authority. 

Per Cufianif Judgment for the PlaintiflF. 
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Ware against Boydell. 

T\ECLARATION on a promissory note, and for work, and 
"*-^ laboni*, and on the money counts ; and the venue in the 
margin was London, and throughout all the counts at London 
aforesaid only J without the usual venue at the parish of St. Mary- 
le-Bow, in the ward o/* Cheap, or any other parish. Demurrer, 
assigning for cause, that it is not alleged in what place or parish 
in London the several supposed causes of action in the declara- 
tion mentioned, or any or either of them accrued. 

Joinder. 

PuUer, in support of the demurrer, admitted that since the 
statute {a) which provides for the awarding of venires out of the 
body of the county, the objection was one of form rather than 
substance ; yet he urged that it had been usual in pleading, ever 
since the statute, not to omit specifying the vill or parish, as well 
as the county ; and though this be an omission of form only, it 
may be specially shewn for cause of demurrer. And in Emery 
V, Fell (fi) the answer given by the Court to the objection that 
there should be a venue shewing the place where the contract 



Tueadayf 
June 38th. 

In a declara- 
tion on a pro- 
missory note, 
with the com- 
mon counts, it 
is enough to 
allege a county 
for a venue, 
without a 
parish. 



(a) 4 Ann* c. 16. s, 6. 

H- 



M2 



(b) iT.R. n. 
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was made, was not that a venue was unnecessary, but that it was 
sufficiently laid ; and Buller^ J., said that the venue is added for 
form's sake. And the decision in Neale x. De Garay (a) applies 
only to pleas in abatement. In Uderton v. Ilderton (5), it was 
said by Eyre^ C. J., that of such matters as arise in a foreign 
country, and are merely transitory^ the Courts acquire a jurisdic- 
tion by the help of the fiction of a parish, and that they could not 
proceed without it. And in King v. Frazer (c), it was only de- 
termined that in debt for use and occupation, the place where 
the premises lie need not be stated, but there was a venue of 
county and parish ; but in Denison v. Richardson {d) the de- 
claration was held ill for want of an allegation of time and 
place. 

Lord Ellenborough, C. J. It is necessary to lay some ve- 
nue, and the only question is, what satisfies this requisite of a 
venue. When it ceased to be the law that the jury were to be 
summoned de vicineto, and the statute directed that they should 
come de corpore comitatus, it seems to me that from that time it 
became enough to allege a county for a venue. 

Bayley, J. In Denison v. Richardson there was no venue at 
all as to the material fact. Here there is a county for a venue, 
and the only question is, whether that is not now sufficient. 

Dampier, J. I cannot see the use of any thing more than a 
county. 

Per Curiam^ Judgment for the Plaintiff. 

(fl) 7 T. R. 243. (6) 2 H, Bl 1 62. (c) 6 East, 348. (d) 14 Ea^t^ 291. 
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Tuesday, 

June 28 th. 



BuTTERWORTH agaiTist Lofd Le Despencer. 



Declaration A SSUMPSIT on a promissory note, dated the 12th of Oc- 

mSV/'a ^^^^^ ^Q^^' ^y w^^^*^ ^^^ defendant six months after date, 

promissory promised to pay 54-/. Qs. Id. being the amount of his (the plain- 
at a particular tifPs) bill to that day, and made the same payable at the house of 

place, and Messrs. Wrisht and Co. bankers, Henrietta Street. Covent Gar^ 
avers a pre- ° ^ ' j •^ '-■*«" 

sentmentat den^ &c. And the plaintiff avers that afterwards, and when the 
that'the dC"^ note became due and payable, to wit, on the 15th of April 1814, 

fendant, licet saepiuA reqnisitns, hath hitherto refused, and still doth refuse to pay: Held well 
vppn demurrer, and that a refusal at the particular place need not be averred. 



IN THE FiFTY-roUBTH YeaH OF GEORGE III. 



150 



the same was presented for payment at the house of the said 
Messrs* Wright and Co. in Henrietta Street^ aforesaid. Second 
count omitting that the note was made payable or presented at 
the house of IVright and Co. ; also the common counts ; and the 
plaintiff concludes in the usual form, that the defendant hath not 
paid the said several sums of money, or any or either of them, or 
any part to the plaintiff (although the defendant afterwards, to 
wit, on the same day and year last aforesaid, and oftentimes after- 
wards at Westminster aforesaid, in the county aforesaid, was re- 
quested by the plaintiff to pay him the same), but the defendant 
to pay the same or any part thereof hath hitherto altogether re- 
fused, and still doth refuse, to the damage, &c. 

Demurrer to the first count. Joinder. 

Nolan in support of the demurrer took this exception, that 
there was no averment that payment of the note was refused at the 
house of Wright and Co., and that the general allegation of licet 
saepius requisitus would not supply the want of it. In S Taun, 
397* n, a, it is stated that in the case of promissory notes made 
payable at a particular place, it is necessary to aver a present- 
ment and refusal at that place ; and Bowes v. Howe is cited in 
support of that position, though it certainly is not an authority 
to that extent. But upon principle, this note being specially 
addressed was in the nature of a check drawn upon the defend- 
ant's banker, and imported a qualified promise on the defendant's 
part, that either himself or some one for him would pay the note 
at Wright^ ^y or that the house of Wright^ to which it was an au- 
thority to pay, would pay it. And therefore it comes within 
the principle of Parker v. Gordon (a), where it was held that if 
an acceptance be specially addressed, not only a presentment at 
the place is necessary, but it must appear to have been made at 
such a time as would make the non-payment amount to a refusal 
at the place. And in Saunderson v. Bowes (i), Bayley^ J., ob- 
served that a refusal alleged generally, did not imply a refusal at 
the particular place. And by the same rule that a demand at the 
time and place must be averred, which it must be, according to 
Cushion y.Aspinall (c), Saunderson v. Bowes (^), Callaghan v. Ay^ 
lett {e\ and Bowse v. Howe (J'), a refusal at the time and place 
must also be averred. 

Lord Ellenborough, C. J. A presentment of the note at the 
house was a request there to pay the note ; and the non-pay- 
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ment of it is a refusal at the |;iouse. If it wer^ necessary thai 
there should be a specific refusal in a given form or by som^ 
positive act, it might be argued that this general refusal would 
not be good ; *but a refusal need not be by an affirmative act : the 
not paying, which is only a negative act, or shutting the door, is 
a refusal. All therefore that is necessary is that there shoulc^ 
be a special request, and here a special request is averred. la 
Saunderson v. Bowes we held that we could not infer a special 
presentment from the allegation of a general refusal* AH we 
say here is, that negation of payment every where is a negation 
of payment at the place. 

Le Blanc, J. It seems to me, that if he has generally refuse^ 
he has specially refused. 

Bayley, J. It is alleged in this count that the uote was pre- 
sented at Wrighfsj and there is an averment of a general refusal 
to pay. In Saunderson v. Bonnes there was np allegatioa that the 
note was presented at the place. 

Dampier, J. The question is, whethei: the general avermeptj 
at the end of the declaration, does not \n effect allege that the 
defendant did not pay the note at the place where it was made 
payable. Presentment at the house pdust be aven:ed ; but It hasi 
never been decided that a special refusal must appear upon the 
record ; and to determine that it must, would be to impo3e a 
grievous burthen on the plaintiff. 

Judgment for the Plaintiff 

Campbell was to have argued on the other side. 



r 153 1 

Wednesday, MoLLiNG and Others, Assignees of White and Lubbren, 
"^ ' Bankrupts, agmnst Buckholtz. 



A discontiDu- 
ance of a for- 
mer action is 
not complete 
80 as to entitle 
the plaintiff to 
arrest the de- 
fendant upon 
a fresh writ, 
on til the plain- 
tiff has taxed 
the cotts. 



npHE defendant, on the 10th of May^ was arrested by special 
■*- capias at the suit of the plaintiffs, under a judge's order foi; 
900/., and was afterwards on the 20th of May^ in pursuance of 
a rule of Court, discharged on filiqg common bail. On the 23d 
of June he was again arrested upon similar process at the plain- 
tiffs' suit for the same sum, and on, the same day was served with 
a rule to discontinue the first action, together with aqi appoipt-r 
ment to tax his (the defendant's) costs on the next day, and the 
costs were not taxj^ or paid until that day. Upqa an.a$davit 
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of these facts, and that the kst writ was for the same cause of ac- 
tion as that upon which the defendant had been before arrested 
aud discharged, a rule nisi was obtained for discharging the de- 
fendant upon filing common bail. 

The: Attorney-General^ who shewed cause, contended, that 
though the costs of the former action were not taxed and paid 
at the time of the second arrest, yet as the plaintiffs had before 
the second arrest tendered to the defendant a sum more than 
safficient to cover the costs, that was equiralent to a discontinu- 
ance of the former action. 

Marryat ^n^. Abbott^ contra, urged that the defendant could 
not be arrested a second time, until there had been a complete 
discontinuance of the former action, and that it was incomplete 
so long as the taxation and payment of costs remained unsettled. 

Lord Ellenborough, C. J., and the rest of the Court (a) 
agreed that the discontinuance was not perfected until the costs 
were taxed (i). 

Rule absolute. 



1814. 

MOLUNG 
BVCKUOLTZ. 



[ 154 ] 



(a) Le BlanCf J., was absent 



(6) See Belifanie v. Levyy 2 Str» 1209. 



sssi 



HoRSFALL against Matthewman. 

npHE defendant pleaded partnership in abatement, and the 
-^ plaintiff notwithstanding signed judgment. And upon a 
rule nisi for setting the judgment aside, 

Scarlett shewed for cause, that the affidavit to verify the plea 
was sworn before the defendant's attorney ; and he referred to 
the rule of Court, JE. 15 G. 2. which prohibits attorneys, who 
aee concerned in the cause, taking affidavits in the cause,, except 
an affidavit of the cause of action (a). Wherefore he contended^ 
that as this affidavit could not by the rules of the Court be re- 
ceived, it was the same as if the plea had been filed without an 
affidavit, and so the plaintiff was at liberty to treat i4i as a nul- 
lity, and sign judgment. And he said the practice was, WL such 
cases, to sign jjudgment. 

Hidlockj contra, cited Pether v. Shelton (ft),, and contended, 
that the plaintiff ought tx) have come to the Couct, as in than 



Jime29thk 



The plaindlEf 
cannot sij^n 
judgment after 
plea in abate- 
ment,, because 
the affidavit tP 
verify the plea 
was sworn 
before the de- 
fendant's at- 
torney. 



(Il)'8i7.li:^8« 



(^) 1 air. 63^. Sec also 639. ancT 2 Sir. 705. 736. 
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case, to set aside the plea; and it appears from a note to that 
case, that where a plea in abatement was put in without affida- 
vit, and the plaintiff signed judgment, the Court set it aside. And 
if this * plea might be treated as a nullity, this inconvenience 
would follow, that the proceedings might be upset at any distance 

of time. 

The Court (a) agreed, that however the plaintiflF might have 
been warranted, under the circumstances, in applying to the 
Court to set aside the plea, yet he could not treat the plea, as a 
nullity, and sign judgment. 

Rule absolute. 



(a) Li BlanCf J. wai absent. 



Wednesday^ 
June 29th. 



In debt upon a 
replevin bond, 
assigning for 
breach, the 
not making a 
return of the 
goods distrain- 
ed for rent, 
the plaintiff 
may, after 
signing judg- 
ment a^nst 
the defendant 
for not return- 
ing the demur- 
rer-book, tax 
the costs, and 
issue execu- 
tion for the 
costs, and the 
amount of the 
goods distrain- 
ed as indorsed 
on the replevin 
bond, without 
executing a 
writ of inquiry. 

iil56 ] 



MiDDLETON against Bryan. 

IN debt, by the assignee of the sheriff, against the defendant, 
upon a replevin bond, the plaintiff assigned for breach the not 
making a return of the goods as awarded in the county court, 
upon an avowry there made for 30/. arrears of rent. And on de- 
murrer and joinder, the plaintiff signed judgmentfor not returning 
the demurrer-book in due time for 35L 185. debt, and 16/. 105. 
damages, and afterwards issued a ca. sa. indorsed to levy 351. lOs. 
besides poundage. And upon a rule nisi for setting aside the 
ca. sa. for irregularity, one ground of objection was, that there 
had not been any writ of inquiry for assessing the damages. 

J*. Parke shewed cause, upon an affidavit, that the costs were 
taxed to the amount of l6/. 105., for which sum, together vrith 
17/. 195., the amount of the goods as valued by the sheriff's 
broker, and indorsed on the replevin bond, and one guinea 
for the costs of the ca. sa. the f ca. sa. issued, and that it was the 
practice to sign judgment on a replevin bond, as in debt, and 
upon taxing costs to sue out execution, without executing any 
writ of inquiry. And in support of the practice he urged that 
a replevin bond stood upon the same footing with a bail bond ; 
the language of the statute 1 1 G. 2. c. 19. 5. 23. which directs the 
assignment of replevin bonds, being borrowed from and being 
nearly in the same words as the 4 Ann. c. 16. 5. £0. which re- 
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MlDDLGTON 

against 
Bryan. 



gards bail bonds. And in Moody y. Pheasant (a), it was held 1814. 
the final judgment might be entered in an action upon a bail 
bond without a writ of inquiry. 

LaxDeSj contra, contended, that there ought to have been a writ 
of inquiry. And he distinguished it from an action on a bail 
bond, where the judgment is for a debt, the amount of which 
has previously been ascertained by the affidavit of the cause of 
action. But here the breach is in not making a return of the 
goods distrained, which sounds only in damages, which damages 
are unliquidated ; and the execution being levied for the sup- 
posed value of the goods, that value ought to have been proved. 

Lord Ellenborough, C. J. The reason why a writ of in- 
quiry was given by the statute (6) in actions upon bonds for the 
performance of covenants and the like, was to prevent the ne- 
cessity of proceedings in a court of equity. But if this Court 
can afford the same relief to the party as upon a bail bond, the 
same rule of practice seems to apply. 

Bayley, J. {c) The bond is taken in double the value of [ 157 ] 
the goods distrained, and some evidence must be given of the 
value before it is entered into ; and the sureties, by executing the 
bond, admit that such is the value. Therefore the value which 
it is contended ought to be ascertained by writ of inquiry has 
already been ascertained. 

Dampier, J. Is not the ascertaining of the value by the she- . 
riff, on the oath of one or more witnesses not interested, quite 
as good as the oath of the party in the case of a bail bond ? 
And the party admits a value by entering into the replevin 
bond. 

Rule discharged. 



(a) 2 Bos, tf PvlL 446. 
(6) 8 & 9 W. 3. e. 11. 8. 8. 



(c) Le Blancy J., was absent. 



MOLLING against Poland. Wednesday^ 

Jme 29th. 

ILTARRYAT obtained a rule nisi for discharging the defend- An affidavit of 
^ ant upon finding common bail, for the insuflSciency of the f!.^*/**^ '"" 
amoavit to hold to bail; which was not intitled in the King's court, and only 

_ , with the words 

By the Court, written at the bottom of the jurat, is not sufficient 
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Bench, and was only subsoribi^d with tfae words B^f the €(mrt% at 
th^ bottom of the jurat. He contended, that the affidavit was 
uncertain in not shewing in what court it was sworn. 

jiJbboU^ who shewed cause^ suggested that the words By the 
Courts ap|)eared to be in the haud-writing of the Masteri and 
therefore that was sufficiei;it to verify the affidavit's having been 
sworiA in this cqurl i and he said that where the name of one of 
tjtke Judges cf the Court is affixed to an affidavit, that has been 
CjOip^icl^red ^s ^mougb to entide t|^ party to read it as sworn 
ip Couft {a). 

But Tie Court {b} n>^de the rule absolute, Bayley^ J«, saybg 
that they could not tal^e judici^ notice of the Master's hand- 
URiitii;^ 



(«>See 13 £04^, 1S9. Rex^ v. Hare. 



{byL»^Bhmc,J,f was absent* 



=9m^s^is^^^=9fmsmifi 



Wednesday^ 
June 29th* 



JaM£S RAJ^aAY CUTHB£&7 ^guittSi FhILIP RAOUI* 



c*i59 n 

Thetestetor TOHN TEMPLE^ being tenant of certain copyhold pr^- 
copyhold pre- miaes in IHppenhgllr in Q» parisbt of CrondalJs, in the county 

niises at Cron- ^ SouthamptOTU hM^n of the m»B0V and hundred (^ CnmdulL 

doll, under i.tiiii -i.^i/* ii*. t 

fonr several tQ w^ifch he had Q&m aafcnittied by fom? several admissions to the 
S^euse of h^. ^'^ ^ hfenself for Hfe^ and of siMsh person as he should limit 
self for life, or appoint, and in default of such appointment, to the use of 
person as he ^^^ ^H «^ Templl^ his heirs and assigns for ever, subject ta a 
should ap- fijjg of as. 6d. on descent and alienation, and a heriot on death, 

point, ana in , . 

default of ap- and subject to the payment of certain customary quit rents to 
the^iue^of hbn- *^® dean and chapter of Winchester^ by his will, dated the 7th 
self in fee, of February 1742, after giving an annuity to his daughter for 
tain quit rents* life^ and charging his whole real estate with the payment of it, 
seUed and dos- ^^^^^^ *^ follows : " I will and devise my whole real estate in 
sessed of other lands* in Great Britain or Ireland, to the sole use of my wife^ 

real estajte8.in 

Ofintt Britain and Ireland, and of a leasehold estate heftirinidtr two leases at Blansby, devised 
his whole real estate in lands in Great Britain or Ireland, to his wife for life, and after her death to 
be divided between his two nephews and their respective issue; and in default of such issue, to 
h^ dWichidbetweeik tfae children: of hift4 niacee, ^l4x ; and b^ooii(»l reoitiBgtbathe bad- ordered 
ail iii esMcm* Great' Q.rijUJn andf](relami« a^ei; tlie dcpe^^ of his nephews, without issui?, to^b» 
dividedi^tot, be revoked tbe same, and before that division, demised bis whole real estate to B, and 
}mih^mmMi^&^,^mM^iHdfhi9.tfmA0mtSt mi$h tk^-qmt rents qfl Ms land& in. CrondaU.amftta 
BJniiibj^totJBs after his wife's decease : Held, that B.,,aftjer the wife's death, took a fee io the 
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daring h^ nittural life» and after her death, I ovder \t all to 1814. 
be eqaaUy divided between my two nephews, C: BenUnck and 
JB. ^TinopZ^, and settle each share upon the issue male, of their 
respective bodies, and in case of failure of issue male, upon the 
ike issue female, share and share alike; but with this prqviso, 
that in case one of them die without issue, I give and devise mj 
other nephew's share to the survivor, or in case my nephew, i2. 
Templei or any of his issue male, should succeed to the title and 
estate of my brother Palmerstonj I will and devise my whole 
real estate to my nephew C BerUvnck^ aod if neither of my two 
nephews should leave issue male or female, I order my whol^qi 
veal esta,te to be equaUy divided, share and share alike, be- 
tween the surviving, younger children, whether male or female, 
(^ my four nieces (naming them). The testator by his mil also 
bequeathed several specific and pecuniary legacies, the latter- of 
which he charged upon his whole real estate^ Afterwards by a 
codicil of the 6th oi March L745, he devised thus: ^ Whereas 
I have by this my will ordered aVt myt estate in Great Britain 
and Irektnd, after the decease of my nephew^ C; Bentinck and 
IL Temple^ without issue male or female, to be equalfy divided 
amongst the surviving younger children of my four nieces, I 
think fit to make a codicil as part of my will^ and revoke the 
latter clause, and before, that division is to be made, I devise 
hereby my nxihole real estate to John Lord Berkeley my n^hew,. 
and his heirs male, and in default of such issue to my nephew 
Js Byron and his heirs male, and in default of such issue to 
Mi Byron and his heirs male, and in de&ult of such issue to 
their younger brother Byron and his heirs male. I devise my 
two leases^ mth the quit rents of my. lands in Crondall in Hamp* [ l60 ] 
shii!e, and in Biansby in Yorkshire, to John Lord! Berkeley^ afler 
my wile's decease."* The testator died in 1752, being then, as 
well' as at the date of the will and codicil^ seised of real estates 
in England and Ireland^ exclusive of the property in GrondalV; 
and being possessed of a leasehold estate at Biansby^ held at the 
date of his will* and codicil under two concurrent leases for terms 
of years, one determinable on three lives, of which his own was 
one ; and he was not at the date of his will and codicil^ or at his 
death) seised or possessed: of any other property or rents at 
6ro»^a// besides the copyhold in question. Elizabeth Temple sur- 
vived the testator, andupon his death entered upon andwaspos*- 
sessed of the said copyhold till her death, when Lord* Berkeley^ 
who survived hjer, also ente^sedi upon and was poss^essed.^ of the 
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1814. said copyhold till his death, which happened in 1793; but nei« 

ther E, Temple nor Lord Berkeley^ were ever admitted to the 

against ^*'^ copyhold. No surrender was ever made by the testator to 
Lkmpriere. the uses of his will, but it was admitted that the testator's power 
of appointment under his admission was well executed by his 
will and codicil. 

A question was directed by the Court of Chancery for the opi- 
nion of this Court, whether the said John Lord Berkeley took 
any and what estate or interest in the copyhold premises situate 
at Crofidally under or by virtue of the will and codicil of c7. Tent" 
pie. 

Homey for the plaintilT, contended that Lord Berkeley took an 
absolute interest in the copyholds at Crondally under the devise 
of them in the codicil, and that they did not pass under the ge- 

[ 1^1 ] neral words of devise in the will, nor under the general words of 
revocation and substitution in the codicil. And this he deduced 
from the apparent intent of the will and codicil, under which the 
testator could not be supposed by the words ^^ my whole real es- 
tate" to mean every part of his real property, because that would 
be inconsistent with the subsequent devise of ^^ his two leases 
with the quit rents of his lands in Crondall and Blansby^^^ making 
the testator first give the whole, and afterwards a part to the same 
person. Unless, therefore, this subsequent devise was to be re- 
jected, it imported that the testator meant to pass some interest 
in his lands at Crondall ; and if it were a devise of any interest, 
it was a devise of the whole interest. It is a devise, not of my 
leasehold lands, which might be said to be descriptive of locality 
only, but of ^< my leases," which imports the testator's interest, 
though it may not be the proper term of art to express that in- 
terest ; it is equivalent to a devise of " my estate." In Day v. 
Trigg (a), the testator devised his freehold houses, not having 
any freehold but only leasehold houses ; but the Court held that 
the houses passed ; and yet the term freehold was as little appli- 
cable to the houses in that case, as the term lease to the copyholds 
in this. But the reason of that decision is, that wherever it can 
be seen that the interest is intended to be conveyed, it signifies 
nothing that the testator has not used technical words of convey- 
ance, because the Court in construing wills are not bound by the 
technical sense of words, but give effect to the intention. And 

[ 1 62 ] upon a like reason the cases of Doe v. Tofield (i), and Doe v. 
Lainchbury {c) were lately decided. 

(a) 1 P. W. «86. (b) 11 East, 246. (c) Ibid. 290. 
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Richardson^ contra, argued that the copyhold lands at CrondaU 1814. 

passed under the general words of devise in the will and codicil, 

there being nothing in the subsequent devise, except by a very agaiMt 
strained construction of it, to manifest any intent to exclude them Lemprierb. 
out of the general devise. To hold that they did not pass by the 
general devise, would be to hold that the testator, though he de- 
vised his whole real estate in lands in Great Britain^ meant to 
die intestate as to lands in Great Britain of which he had an 
estate of inheritance. And as to the effect of the subsequent de- 
vise, if the devise be not. altogether ambiguous, it seems by the 
words " iny two leases" to relate only to the testator's chattel-in- 
terest at Blanshy^ and cannot be extended to the lands at Cron* 
dall without taking ^^ my two leases" to mean my two leases and 
also my four copyhold admissions. But supposing that, by rea- 
son of the reference to the lands in- CrondaU^ this devise must be 
taken to pass some interest in those lands, yet it does not follow 
that it passes a fee. If the testator had devised his copyhold 
lands at Crondatty nothing more than an estate for life would have 
passed, and surely the term leases cannot import a greater inter- 
est. As to the cases cited they only shew that if the intent be 
apparent, the Court will give it effect ; but here is not any appa- 
rent intent. 

Cur. adv. vtdt. 

The following certificate was sent : [ i63 ] 

We have heard this case argued by counsel, and have consi- 
dered it, and are of opinion, that John Lord Berkeley took an 
estate in fee-simple, in the copyhold premises in question, situate 
at CrondaU in Hampshire, under the codicil of the said John 
Temple. 

Ellenborough. 
S. Le Blanc. 
J. Baylet. 
H. Dampier. 

Jime £9th 181,4- 
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REGtLA GENERALIS. 
triniiif T6rm, 54 Geo. 3. 1614. 

1*1* is dBD£R£i), Thdt frbtn and ftfter the last ddy of this pre- 
^bt Thnfty t^rih, the Seat-bffice shall he open froin 1 1 in the 
motning till 2 in this afternoon, and from 5 to 7 ih the etehing, 
ditjti6g tem, and foir 10 days after ev^ry issuable tienh, and one 
week after every other term. And from 1 1 in the Aiorning till 3 
iiil the ^rnoon at ^11 other timei». 



END OF TRINITY TERM. 
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ARGUED AND DETERMINED 



IN THE 



COURT OF KING'S BENCH, 



IN 



Michaelmas Term, 



In the Fifty.fifth Year of the Reign of George III. 



VaISSIER against AlDERSON. Monday^ 

° Nov. 7th. 

ABBOTT moYoA to discharge the defendant out of custody, In an affidavit 
and enter a common appearance, for a defect in the affidavit if i-ij^ deponent 
to hold to bail, the defect being that the aflSdavit, which was '^^u^fJJe^^j^t^ 
made by a third person, only described the deponent as "of the of London, 
city of London^ merchant." And he contended that this was ™Yuffident/' 
not conformable to the practice or to the rule Mich. 15 Car. 2. 
1663, which requires " the true place of abode of every person 
who shall make affidavit in Court to be inserted in such affida- 
vit." And the use of inserting the place of abode will be done 
away, if so large a place as the city of London may be inserted, 
instead of the street or square, which is usually done. And 
though perhaps this might be a sufficient addition of the party [ 166 ] 
upon an indictment against him, yet the practice has made a 
greater preciseness necessary in an affidavit to hold to bail. 

Lord Ellenborough, C. J., having referred to the statute of 
additions, 1 Hen. 5. c. 5. which requires that in original writs of 
actions personal, appeals, and indictments, additions should be 

Vol.111. N 
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1814. made of the towns, or hamlets, or places and counties, in which 

the defendants are or were conversant, said that if the deponent 

a^aimt gave himself the same addition as would be good in an indict- 
Alderson, ment against him for perjury, he saw no reason why it should 
not be sufficient in this case. And th^ Court agreed that it was 
sufficient. 

Rule refused. 



Tuesday, ImPEY agaklSt TaYLOR. 

iVotJ. 8th. ° 

An allegation A SSUMPSIT brought upon the misapplication of a sum of 
w^depenmne ^^^ money received by the defendant for the purpose of dis- 
in His Majes- charging the debt and costs in an action dq>ending against the 

ty's court of , . .rn 

the Bench at plamtitt. 

Westminster, fhe plaintiff declares, that at the time of the promise, &c. a 

IS not sustain- . . i i , , * , a »• - i t niir 

ed by proof of Certain action had been brought and was depending m his Ma- 
It^MMuJ^x: jesty's Court of the Bench at Westminster^ at the suit of J. S.&c. 
for by such ai- Plea, General issue. At the trial before Lord Ellenborough^ 
Common C. J., at the London sittings, the proof in support of the above 

Bench must allegation was a pluries bill of Middlesex^ which his Lordship, 

being of opinion that the allegation was to be understood as of 
an action depending in the Common Pleas, held insufficient^ and 
directed a nonsuit. 
[ 167 ] Richardso7i now moved for anew trial, contending that " His 
Majesty's Court of the Bench " might mean either the King's 
Bench or Common Bench ; and he said that by this designation 
both Courts are described in several statutes, and particularly in 
the Stat. £7 Eliz. c. 8., they are called the King's Bench and the 
Common Bench; and the stat. 31 Elix. c. 1. speaks of the Chief 
Justices of either Bench. So in Rex v. Leonard (a), it was hdd 
that Curia de Banco nostro, signified the King's Bench. And 
here, if the allegation was ambiguous, the defendant ought to 
have demurred* 

Lord Ellenborough, C. J. In the case in Strange^ the 
Court considered the words Curia de Banco nostro, as spoken 
in the person of the king, and therefore equivalent to calling it 
the Eang's Bench, as if the king had said ^ our Bench." But 
here, supposing the words ^^ Court of the Bench'' to be equivoM 
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cal, the addition of ^^ at Westminster^^ designates by its locality 1814. 

the Court of Common Bench; the Court of King's Bench would 

have been wheresoever, &e. tjgl^lt 

Per Curiam^ Rule refused. Tavwr. 




Blake and Others, Assignees of Stratford, a Bank- 7W»Aiy, 

rupt, against Nicholson. 

^P ROVER for certain numbers or parts of a printed work, A printer em- 
■*■ called Dr. Hawker's Commentary on the Bible. Plea, Pert^j^^mfm."' 
General issue. At the trial before Lord ^Ellenborough^ C. J., at b^^", but not 
the Middlesex sittings after last term, the case was this ; the de- numbers, of an 
fendant, who was a printer, had be6h employed by Stratford, be- hal^iiln i!^ on 
fore his bankruptcy, to print several numbers, not all consecu- the copies not 
tive numbers, of the said work; of which be printed in the whole hiVgeneml^'^ 
8750 copies, and delivered to Stratford 5987j and the residue balance dne 
remained with him in his warehouse. Stratford supplied the the whole of 
paper for printing, the several numbers from time to time as they berr**"™" 
were to be printed ; and a separate charge was made by the de- [♦168 ] 
fendant for the printing of each number, amounting in the whole 
to AQAeL 2s.y of which ^ratford had at different times paid 185/. 
On account. Afterwards Stratford becoming bankrupt, the 
plaintiffs^ as his assignees, applied to the defendant for the deli- 
very of the copies remaining in his hands, tendering to him 
so much k& was due for the printing of those copies, in pro- 
portion to his charge for the whole. The defendant refused 
to deliver them, insisting that he had a lien for the whole ba- 
lance. His Lordship upon this evidence considered the work 
as one entire work, and directed a nonsuit. 

Gurnet/ moved for a dew trial; and contended that the defend- 
ant bad a right to detain only for the price of printing the par- 
ticular copies remaining in his handfi^ and not for the general 
balance^ The printing was done sparsim, upon distinct, and 
some of them, not consecutive numbers, and the materials were 
supplied at several times and in distinct parcels, and the charges 
were made separate and distinct upon each number ; the lien 
therefore otaghl to extend no farther^ General liens were not 
favoured in the law, and the inconvenience might be groat, if 

N2 
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they were to be extended throughout a whole *work, however 
volumiiK)us,^ sucii as tiie Encyclopaedia for instance, which might 
be in progress for more than 20 years. 

Lord Ellenborough, C. J. I think the defendant had a 
lien for the w^hole balance, the work being an entire work in the 
course of prosecution, upon the same principle that a tailor, who 
is employed to make a suit of clothes, has a lien for the whole 
price upon any part of them. It would be inconvenient if he 
were obliged to make stops in the course of the work ; the nature 
of the work affords a reason for his general lien. 

Le Blanc, J. The supplying the paper from time to time 
did not make it the less one entire work. 

Bayley, J. He does a certain portion of one entire work. 

Per Curiam^ Rule refused. 



iVoo.9tb. 



Where plain- 
tiff decUred 
that in a cer- 
tain messuage 
or dwellinv' 
house and pre- 
mises, &r. he 
distraised for 
the rent of the 
said premises 
with the ap- 
partenances, 
hv Tirtne of a 
certain demise 
thereof; proof 
ol a lease of 
twomes- 
saages, rescrr- 
ini; a rent, and 
of a notice of 
distress for 
the rent of 
the two mes- 
suages, was 
held cot to be 
a Tarsance. 

Ctl70] 



Taylor against Brooke. 

/^ASE against the sheriflFof the county of Chesierj for taking 
^^ insufficient sureties in a replevin bond. The plaintiff de- 
clares, that whereas in a certain messuage or dwelling-house and 
premises situate at Stockport^ be took and distrained certain goods, 
&C., as a distress for certain arrears of rent, to wit, for the sum 
of SSL 1 25., then due and owing from one Gortoti to him^or the 
rent of the said premises with the appurtaiancesy by virtue of a 
f certain demise thereof made to the said Gorton^ rendering rent 
for the same ; and so the plaintiff goes on to charge the replevy- 
ing of the said goods, and the proceedings thereon, and that the 
defendant did not take from Gorton and two responsible sureties, 
such a bond as the statute requires, but wholly neglected so to 
do. Plea, General issue. At the trial at the last Chester assizes 
the lease was produced, which appeared to be a demise of two 
messuages, reserving a rent for the same, and the notice of dis- 
tress pursuing the reservation in the lease was for the rent of the 
two messuages. It was objected that here was a variance, the 
declaration allying the distress to have been taken for rent due 
in respect of a messuage, or dwelling-house and premises, the 
proof shewing it to have been for rent in respect of two mes- 
suages; and thereupon a verdict was found for the plaintiff, with 
liberty to the defendant to move for a nonsuit* 
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Henyon now moved accordingly, renewing his objection; and 1814. 

he contended, that if a man demise his messuage and premises, 

that will not carry another messuage. against 

But Lord Ellenborough, C. J., said, that the word premises Brooke. 
here might be considered as a word of cumulative description. 
And Bay^ey^ J., The plaintiff distrained in one messuage for rent 
due upon that and another. And Dumpier^ J., also said that the 
word premises in the declaration might include the other mes- 
suage. 

Pa^ Curiam^ Rule refused. 



c ni ] 

Doe, on the Demise of Browne, against Greening. Wednesday 

Nov. 9th. 



Tj^JECTMENT. At the trial before Dallas, J., at the last Devise of" all 
^^^ assizes for the county of Gloucester, the case was this : inrerest^^hat- 

Thomas Wylde being seised in fee of the remainder, expectant soever, which 
upon the several deaths of three persons, of one undivided claim, either 
moiety of a mansion-house, farm, and lands, with the appurte- ^° possession 

•^ ^ ' ' ... or reversion, 

nants, situate at Coscomb, and also of one undivided moiety of oforinany 
the manor of Farmcott, and of the messuages, farms, and lands, j^gnJg and Jie- 
with the appurtenants situate within the said manor in the parish reditaments at 
ei (jraittng Former, m the county oi (jrloucester, by his will dated Held that evi- 
the £4th oi January 1789, devised to his son R. B. Wylde Browne, admissible that 
" all the estate and interest whatsoever which I have or can claim, another estate, 

• 1. . .«. 11. ^ not at Co8- 

either in possession or reversion, ot or in any lands, tenements, comb, was for- 
and hereditaments, at Coscomb, in the county of Gloucester^ to ^^^^y «»itcd, 

... "^ and had been 

hold to my son, his heirs and assigns, for ever." The testator ever since en- 
died, and after his death, and the death of the last of the three Selt Co^l^ 
lives, i?. B. W. Browne entered into possession of a moiety, of comb, in order 
the mansion-house and lands at Coscomb, and of the manor of passed under 
Farmcott, and the farms and lands within that manor, and after- ^^ devise. 
wards died intestate, leaving a son the lessor of the plaintiff, who 
brought this ejectment for the moiety of the manor oi Farmcott^ 
&c. And in order to shew that the said moiety, &c.j passed 
under the said devise, the plaintiff offered to give in evidence, 
that the estate at Coscomb formerly belonged to one Tracy, who 
devised it to his grandson in tail, with a direction that his trust- [ 172 ] 
ees should lay out the rents and profits during the minority of 
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18 14. bis grandson, in the purchase of land near to Coscomby and settle 

' the same; in pursuance of which, the trustees, in 1749, pur- 

agfU^t chased the manor of Farmcott; and the two estates had ever since 
Gresmino. been united and enjoyed as one estate. Thp leq,r9ed jqdge re- 
jected the evidence, being of opinion, that as it appeared the 
testator had lands at Coscomby which was sufficient tQ satisfy the 
devise, evidence wa)5 not admissible to shew that he intended to 
devise other lands not at Coscomb. 

Abbott now moved for a new trial upon the rejection of this 
evidence, though he admitted that the authorities were in favour 
of what the learned judge ruled. But he said the principal au- 
thority of Doe V. Oxenden {a\ beside that it was still pending in 
Dom. ProCj was distinguishable from the present ; for though 
that was a demise of " my estate o^" which was treated as more 
favourable to the admission of explanatory evidence, than if it 
had been as here, a devise of " my estate at" and atill the evi- 
dence was adjudged inadmissible, yet there is this difference in 
&vour of admitting the present evidence, that it relates to pro- 
perty near to Coscomh^ whereas in that case the evidence related 
to estates mo^t of which were at a considerable distance from 
^shton. 

Lord Ellenborough, C. J., inquired of Abbott if he had any 
authorities ; to which he answered, that he had searched in vain ; 
whereupon his lordship observed, that the word ^^ of " was cer-^ 
[ 17S ] tainly a word of more general description than " at;" and with-^ 
out some authority the Court could not permit it to be agitated 
that a word properly denoting local description, and not general 
description, could have a different sensie given to it by the ad« 
inission of evidence. 

Dampier, J., added, that he was in the case of Doe v. Oxenden^ 
and nothing could be plainer than what the testator meant by bi$ 
estate of Ashtotiy if the evidence had been admissible, for he called 
all bis maternal property his Ashton estate. 

Per Curiam^ Rule refused. 

(a) 3 Taunt. 147. 
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Arnfield against Bate and Others. Thursday, 

Nov, lOlh. 

^'^HE plaintiff declares, that before and at the time of the pro Where plain- 
-*■ mise of the defendants, they were severally and respectively {j,a^^eftnd- 
indebted to him- in divers sums of money, for goods sold and »«*» account- 
delivered to them severally and respectively, and for money lent for all the mo- 
and advanced to them severally and respectively, Mid for money "^®* severally 
paid, laid out, and expended by the plaintiff to and for their them, and that 
several and respective uses, and being so indebted, they account- such mOTUes***^ 
ed with him of and concerning all the monies so due from them was 21Z. 6s., 
severally and respectively as aforesaid, and upon that account deration that 
the amount of all the monies due from them severally and re- J® would for- 

•^ bear payment 

spectively to the plaintiff, added and taken together, was found of the monies 
to be the sum of 21/. 6s.; and thereuix)n, in consideration that from^then?"he 
the plaintiff, at their request, would forbear and give time of gross amount 

of M^hich WHS 

payment to them, each and every of them, of the monies due 2if. 6»., de- 
from them severally and respectively to the * plaintiff, and the pendants un- 

«. • 111 1 . dertook to pay 

gross amount of which, taken and added together, was the said the said sum, 
sura of 21/. 65., for the space of fourteen days, 8cc., they jointly piaintSr '^^ 
promised to pay him the said sum of 21/. 65. in fourteen days, proved that 
&C And the plaintiff avers, that he did forbear and give time him was 20/. 
of payment, &c., of the monies, 8cc., the total amount of which, J^*; .J?®*^ 

mai iiiis MrrtS a 

taken and added together, was the said sum of 21/. 65., for the fatal variance, 
space of fourteen days, &c., and long after, whereof the defend- t 174 J 
ants had notice, but that they, not regarding their promise, have 
not, nor has either of them, although afterwards, and after the 
e:8:piration of the fourteen days, &c., and often since, duly re- 
quested, yet paid to him the sura of 21/. 6^., or any part thereof 
&,c. Money counts. Plea, General issue. 

At the trial before Chambrej J., at the last Derbyshire assizes^ 
the plaintiff proved the sura due to him to be only 20/. 185.; 
upon which the learned Judge directed a nonsuit, being of opi- 
nion, that as the sum laid in the declaration was not under a 
videlicet, the plaintiff was bound to prove that precise sum, and 
therefore this variance was fatal ; but he reserved liberty to the 
plaintiff to move to enter the verdict for the sum proved. 

Clarke moved accordingly ; and he suggested that the plaintiff 
ought to have recovered on the count upon an account stated* 

But Dampier, J., observed^ that as the pl^untiff's account with 
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1814. 

Arnfield 
as^aitist 
Bate. 

C*175 ] 



the defendants was not a joint account, he could not avail him- 
self of the general count. And upon the other point, 

*Lord Ellenborouh, C. J., said that here the consideration 
was expressly stated to be the plaintifPs forbearing payment of 
21/. 6s.i so that the forbearance of a precise sum was the sub- 
stance of it, and the promise must be taken to have been made 
with reference to that sum. And though the two sums came 
very near to each other, yet that would not help the plaintiff, 
but he ought to have laid the sum under a videlicet, and then he 
would not have been bound by any particular sum. 

Le Blanc, J. The consideration of the defendants' promise 
is the forbearance and giving time of payment of the several 
sums due which are stated to amount to 21/. 6s^ 

Dampier, J. In the case ofDurstan v. Tuthan(a)j where the 
declaration stated the consideration to be the purchase of sheep 
for 54/. lis. 6d,, and the price proved was 54/. lQ,s. 6d.f Buller^ 
J., held the variance fatal, because the sum was not laid under a 
videlicet ; which is decisive of the present. 

Per Curiam^ Rule refused* 

(a) Cited in 3 T. R, 67. 



Thursdai/j 
Nov. 10th. 

In case against 
the sheriff for 
a false return 
of nulla bona, 
an inquisition 
taken by him 
to ascertain 
the property 
of the goods 
taken under 
the fi. fa. find- 
ing them to be 
the property 
of a third per- 
son, not the 
defendant in 
the execution, 
is not admissi- 
ble evidence 
for the sheriff. 

Ctl76] 



Glossop against Pole. 

/^ ASE against the sheriff of Gloucestershire for a false return 
^^ of nulla bona to a writ of fi. fa. against the goods of one 
Prestage. The question made at the trial f before Dallas, Jl, at 
the last assizes at Gloucester, was whether the property in the 
goods was in Presfage, or had been before the execution, trans- 
ferred by bill of sale to one Tyers, a creditor of Prestage or 
whether such transfer was fraudulent. The defendant offered 
evidence of an inquisition taken by him, to ascertain in whom 
the property of the goods was, and of the finding of the jury un- 
der that inquisition that they were the property of Tyers, The 
learned judge thought the evidence inadmissible, and the jury 
found for the plaintiff. 

W. E, Taunton moved for a new trial, on the ground that the 
evidence ought to have been received ; for he said that it did not 
appear at the trial that the sheriff was indemnified by Tycrs, so 
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as to make TyerSy and not the sheriff, the real defendant, and \^^4i. 

this evidence was offered, not as conclusive against the action, 

but in mitigation of damages, to shew that the sheriff had acted against 
bona fide, and used the best means to ascertain the property. Pole. 
And in Farr v. Newman (a), Grose, J., cites Dalton 14j6, that 
where there is a doubt respecting the property of the goods, 
" the safest course for the sheriff is to inquire by a jury in whom 
the property is ; for being found by the jury, that excuseth the 
sheriff." And he also cites Gilb. Execution, 21., " If the sheriff 
doubt whether the goods be the defendant's, he may summon a 
jury de bene esse to satisfy himself whether they belong to the 
defendant or not. This will justify him in returning that the 
defendant has no goods within his bailiwick, and mitigate da- 
mages in an action of trespass, if the goods seized should happen 
not to be the defendant's." And Lord Kenyon seems to have [ 177 ] 
approved of the authority oi Dalton {b). It is true, indeed,, that 
in Latkow v. Earner (c), the sheriff's inquisition was holden not 
to be conclusive evidence for the plaintiff, because, being a mere 
inquest of office, it was traversable. And though Eyre, C. J., 
and Buller, J., seemed to doubt whether it was admissible at all 
as evidence of property in a third person, yet the former ex- 
pressly stated that in trespass where the sheriff was the real de- 
fendant, and not the nominal one, such an inquisition would be 
evidence to lessen the damages. Now that is like the present 
case, and with that object alone was the evidence tendered. 

Lord Ellenborough, C. J., said that he should think it might 
perhaps be evidence, if the question were whether tiie sheriff had 
acted maliciously, but beyond that he could not see how it could 
be evidence. 

And Taunton agreed, that it seemed to be considered in the 
same light by C. B. Gilbert, for he, as well as Eyre, C. J., put 
the case o? trespass against the sheriff; and he added, that in the 
original edition of Dalton^ I62S, he did not find the passage 
above cited by Grose, J., in Farr v. Newman. 

Lord Ellenborough, C. J. I believe it has been considered 
since that time, that the evidence is not admissible in a case 
like the present. I remember conversing with Lord Thurl&w 
upon the subject, who ridiculed the idea of its being considered 
as admissible. 

Fer Curiam, Rule refused. 

(a) 4 r. R* ^^< (h) 4 r. R. 648. (c) 2 U. Bl, 437. 
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Tii^^^y, Hughes against Suttok. 

Nop. IQtb. ^^ 

Affidavit to nnHE affidavit to hold to bail deposed, that ^ Bandle Sutton 
"'ttat^H.iirf- (ihedfifendaot) was indebted to the plaintiff for money paid 

ton is indebted aaj Uid out to the use of the said Bandle Jacleson" And for 
money paid ihls defeot Pclloch moved to set aside the bail bond, 
the nsifof th^ ®"' ^^^ Eu-EMBOMUGH, C. J., Said, that as the name Ran^ 
said R, Jack- He Joctson had not before been mentioned, there was nothing 
e^ongh!'** '^^^ to satisfy the word 5«d unless Jackson were rejected ; and there- 

fi3re he thought that might be done. 

Per Curiam^ Rule refused. 
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Friday, Gkoves agoinst Buck. 

A contract for /^ASE fpr not accepting a quantity of oak pins. Plea, General 

the purchase V^ £55^^^ 

of a aaantity , . ^ 

of oak pins, for At the trial before Gibbs^ C. J.« at the last Dorsetshire a3sizes, 
npwardf of ^^ appeared that in April 18 IS the defendant agreed by parol to 
loi., which purchase of the plaintiff, for a sum exceeding 10/. a quantity 

werenotthen ^ , . ,. , , 1 . , 

made, bat were Qi oak pms, wqich were not then made, but were to be cut out 
of stebs"*^"d ^f slabs, and delivered to the defendant at Wetfmouth. And the 
delivered to question made at the trial was, whether this contract was void by 
heldnot^obe* *^^* ^^ ^^^- ^ ^* ^^ ^' 17.j which enacts that " no contract for 
within «. 17. of the sale of any goods, &c. for the price of 10/. or upwards, ^hall 
iraads. be good, except the buyer shall accept part of the goods, or give 

I[ 179 ] something in earnest to bind the bargain or in part payment, or 
that some note or memorandum in writing of the bargain be 
made and signed by the parties to be charged." It was urged 
for the plaintiff, that inasmuch as the goods were not capable of 
being delivered at the time of the contract, not being then in 
existence, the contract was not within this clause of the statute. 
And of that opinion was the Chief Justice, and ruled according- 
ly, comparing it to the case of Towers v. Osbom {a) ; and a ver- 
dict was found for the plaintiff. 

Gaselee now moved to enter a nonsuit, and he said that if it 

(a) 1 Str. 506. 
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wer^ res apva, the true refuJing of this clause of the $tatMt^ }614» 

should be divisioi, reddendo ringuU singulis ; that i^ tlwMt iM 

buyer shall acc^ part of the goodS) if the pontraot b^ for 4h^ t^^n^ 

sale of goods qapable of delivery ; but if not, thQU there shall be .Bvce* 

earnest, or a memorandum in writing. And this cpustruction 

will include every contract for the sal^ of goods, ^s well of goods 

to be made, as of goods made, which are certainly within the 

same mischief. And though Towers v. Osbom was recognized 

io Clayton v. Andrews (a), it may be said of the latter casci that 

it went upon a very refined distinction, such as would leave 

scarcely ^ny case of future delivery within this clause of the Sta^ 

tute. But the authority <^ both those pases seems to be qar** 

rowed by the subsequent case of Rondeau v. Wyatt {h)» 

Lord Ellenborough, C. J. The subject matter of this con* 
tract did not exist in rerum natura ; it was incapable of deli- 
very and of part acceptance, and where that is the case, the con* [ 180 ] 
tract has been considered as not within the statute of frauds. In 
Jtondeau v. Wyatt the thing contracted for existed in the very 
shape and substance in which it was to be delivered ; and it wa9 
held that the circumstance of its being to be shipped on board 
vessels to be provided by the buyer for exportation, did not tak^ 
the ease out of the statute. And tb^t is very good sense ; for if 
the thing be capable of delivery, at the time, why is it not 
d<me ? but the same reason does not ^pply^ where the goods ar^ 
not deliverable. 

Dampier, J. The Court in Rondeau v. Wyati distinguished 
it from the two former cases, by saying that in those cases some 
work was to be performed* 

Per CurUimy Rule refused. 

(a) 4 B«rr. 2101. (6) 3 H. Bl, 63. 



Phillips and Another against Price. mv^llh 

T^EBT by Phillips and Cotterell^ as assignees of the sheriff A declaration 
■*-^ of Gloucestershire^ ascainst Price, upon a replevin^bond^ by P. and c., 

» o f tr— r assignees of a 

rei>ieYin-bond, stating that they distrained the defendant's goods for rent dae to P., is good 
without naming C,y bailiff. Both avowant and person making cognizance may take an as- 
^gnment of the reple?in-bQnd> and sne jointly a[ion it. The declaration need not set out the 
goods distrained : and if it state that the sheriff took the bond in douUe the y^lne, conditioned 
tor prosecuting, ^c. and for making return of the goods in the condition mentioned, and thereupon 
the sher^ replepied the samey that shews H^at the bopd wfu oonditioiied for S rf^nrn of the goods 
distrained. And the declaration is not double, because it alleges that the defendant did not pro- 
secute his suit with effect; and Jiath pot pi^ds « return. 
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1614* The plaintiffs declare that they distrained certain cattle, goods, 

' and chattels of the defendant, for a certain sum of money then 

againliT ^^^ ^ Phillips for rent, and the defendant made his plaint to the 

Price. sherifiF, who thereupon took the bond from the defendant, and 

three sureties, in double the value, conditioned for his appear- 

E 131 ] mg and prosecuting his action with effect against the plaintifi^, 
for taking and unjustly detaining his cattle, goods, and chattels, 
in the condition mentioned, and for making return thereof, if 
return thereof should be adjudged by law, and thereupon the 
sheriff replevied the same. And afterwards, at the next county 
court, &c. the defendant appeared and levied his plaint, but did 
not prosecute his action with effect, and it was adjudged that the 
plaintiff should have a return of the said cattle, goods, and chat- 
tels, yet the defendant hath not yet made a return. Whereby the 
said bond became forfeited to the sheriff, and thereupon after* 
wards the sheriff, at the request of the plaintiffs, the averrants in 
the said cause, by indorsement on the said bond assigned it to 
the plaintiffs, according to the form of the statute. By means 
whereof an action hath accrued to the plaintiffs, &c. 

And upon demurrer, E. Lawes insisted on the following causes 
assigned ; 1st, that it does not appear by the declaration that 
CottereU made the distress as bailiff of Phillips^ or by what au- 
thority he made it ; and the declaration ought to shew by what 
authority, as in Dias v. Freeman (a), the declaration stated that 
the plaintiff distrained as bailiff. And this being upon special 
demurrer, no inference can be allowed to supply the omission. 
Sdly, It does not appear that the plaintiffs were the avowants in 
the replevin suit, or that they were competent to take an assign- 
ment, or to sue as assignees. The stat. 1 1 G. 2. c. 19. 5. 23. only 
authorizes the sheriff to assign the bond to the avowant, or per- 

[ 182 ]] son making cognizance, in the disjunctive ; therefore the decla- 
ration ought to shew in which of those characters they sue ; for 
both cannot sue, the interest of the one being very different from 
that of the other, the avowant being entitled to the value of the 
distress taken, or to a return of the goods, but the other only to 
costs. Sdly, It does not appear by the declaration, what cattle, 
goods, and chattels were distrained ; whereas the common prac- 
tice is to declare that the plaintiff distrained the goods after- 
mentioned, and then in setting forth the condition of the replevin- 
bond the goods appear. 4thly, It does not appear that the bond 
was conditioned for returning the cattle, goods, and chattels dis"' 

(«) 5 r. JR, 195. 
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trained, but only for returning the cattle, goods, and chattels in 1814. 

the condition mentioned ; which though a technical objection is 

good on special demurrer. Lastly, the declaration is ill for ^Jah^ 
duplicity in stating that the defendant did not prosecute his suit Pbick. 
with effect, and also that he did not make a return ; for either 
of those breaches would have been sufficient ; if he did not pro- 
secute, that would have been a breach, and vice versa. 

The Court overruled all these objections singulatira. To the 
1st, Lord Ellenborotigh^ C. J., said that the declaration shewed 
that Cotterell made the distress jointly with Phillips^ for rent due 
to Phillips^ the person intitled to it ; and what could that mean 
but that they distrained in the respective characters of master 
and man ? And Dampievy J., referred to Dias v. Freeman. To 
the 2d objection, Bayley^ X, observed that where the avowant and 
person making cognizance join, the judgment is, that both shall 
have a return of the goods ; and if both shall have a return and 
their costs, both are interested in an action upon the replevin- f 183 1 
bond. And Dampier^ J., said that Dias v. Freeman was decisive 
against the objection, for it shewed that a person might take an 
assignment of the replevin-bond and sue upon it, who was neither 
avowant nor person making cognizance. And in Archer \. Dud^ 
ley {a) it was taken for granted that the avowant and party mak- 
ing cognizance might join. To the 3d objection, the Court an- 
swered that it was not usual to set forth an inventory of the 
goods in the declaration. To the 4th, Dampier^ J., said the 
goods mentioned in the condition, must be the goods replevied, 
and those were the goods distrained. To the last, Bayley^ J., 
said, that here the defendant instituted his suit, but did not pro- 
secute with effect, and a return was awarded, and he has refused 
to make a return. And Dampier, J., added, that you must negative 
both parts of the condition ; if the party make a return, he need 
not prosecute his suit witli effect ; if he prosecute his suit with 
effect, he need not make a return. 

Per Curiam, Judgment for the plaintiffs. 

JPollock was to have argued on the other side. 

(a) 1 B. ^ p. 381. «. 
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Mondayy The KiNG agatftSt L^YLAND. 

Nov, 14tb. 



X 



r f) Y charter 2 Car. 1* it was granted that the mayor, bailiffs, 
iver- "^ ^^^ burgesses of the town of Liverpool^ should have power 



By charter 
7 W. 3. the 
mayorofLtver- 

iJodUs appoint, yearly, on the feast of St. Luke^ to choose, and name one of 
ed out of the ' themselves to be mayor for the year ensuing. By another char- 

coun°cUmen *^' '' ^' ^* ^* ^^^ appointed that there should be 41 of the bur- 
and every gesses, to be called the common council, of which one should be 
pomted an^' mayor, and that every person who should be mayor, should from 
aldeiman, and the taking up of the said office, be called alderman during his 
<< quod quan- natural life ; and that the mayor, during his continuance in of- 

derit°aH ^uem*" ^^®> *"^ ^^^ ^^® y^^^ ^^^^ ^^^ g^^^g ^"* ^^ office, and the senior 
majoreiD, &c. alderman, and recorder, for the time being, should be justices 

vel ^'qiio8°de ^f the peace within the town ; and the charter contained this 
b^llivifi^yei de clause, ** Et ulterius volumus, &c. quod quandocunque accident 

communi con- t • t' 

ciliovill.praed. aliquem majorem, recordatorem, communeiii clericum, aut ali- 
ex?8tentfobfre 9!^^ ^^^ aliquos de ballivis, vel de communi concilio vill. praed. 
sen ab officio pro tempore existent., obire, sen ab officio suo, vel ab officiis 

suoyvelaboffi- . .i-ij .^ j^d 

ciis suis, amo- suis, amoveri, vel decedere, sive stare recusare^ quod tunc & 
ven, veldece- [^ quolibet tali casu, aP idonea persona vel al' idonese per- 

dere, sive «/ar6 ^* ^ ' ... . 

recmare, ({woA sonae, de tempore iii tempus, ad & in offic' illius, vel ad & in 
libettali ca"°" ^°' * ^1^^^' sic amot', vel obeunt',sive stare recusant\ ellgetur,** 

al idonea per- &o,j Jn such manner, time, and form as in that particular had 

idoneae per- been used before the making of the charter granted to the cor- 

porein^temp^^^^ poration 29 Car. 2. By charter 25 Geo. 2. reciting the appoint- 

ad& in offic ment of justices of the peace by the former charter for the said 

inofficillorum ^wn, and that by reason of its increase the number of justices 

8icamot%vel ^gg hq^ found to be sufficient, it was ordained that the mayor 

obeunt' sive 

stare recu- should continue to be one of the justices for the said town, for 
tur*' &c?-^'and ^^^^ years after the expiration of his mayoralty, and that the 
by subsequent four aldermen next to the senior alderman, while they remained 
aldei-manTs^*^^ Common councilmen, should be additional justices. And by 
appointed a another charter, 48 G. 3. recitinff also the further increase of 

justice for the . . i j» • i 

town: Held the town, &c. it was ordained that ill addition to the mayor and 
fendanf w^ho recorder, every person, who should be an alderman, should, 

was a common 

councilman, and had once served the office of mayor, and acted as justice for the town, but had 
since quitted the town, and resided four miles distant, having only a bank, there, and was an act- 
ing magistrate for the county, was not entitled to refuse to stand at a subsequent election of mayor^ 
though the serving that office would compel him to remove his residence to the town, and prevent 
his acting as magistrate for thp county ; and therefore the Court granted a mandamus to take 
upon himself the office, he having been elected at such subsequent meeting. 

1*185 ] 
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while he remahied a cammon cotmcilman^ be a juftice within 1814!w 

the town. The defendant was admitted in 1706 one of the cobh 

mon council^ and in 179d was dected mayor, and served, and ag€in$t 

the following year seryed the office of coroner of the town^ and Icbylaitik 

acted aa a jastice within the town for fdur years next after his 

iMjoralty i soon after which, he quitted his residence in the town 

for one about four miles distant^ where he continned io r^ide 

ever since^ having only a bank in the tofWUf and was an acting 

jastice of the peace for the county* On the 1 8th of October last 

(the charter day) the defendant, and another oC the common 

coundly were nominated for diayor ; and after, a poll the deM 

fendant wae declared dttly elected^ having on the preceding day 

given notice to the teurn clerk, reqtiesting him to make it known 

to the returning officers, and burgesses that if he should be 

diected mayor, he wonld nai serte^ unless compelled by law ; 

which notice the town derk commuhicated^ before the election, [ 186 ] 

to the fetuming officers^ and Several of the electors* Under 

these circumstances, in order to try the question whether upon, 

the construction of the charter 7 ^* S* the defendant had a righfe 

to give and abide by his notice^ a rule nisi for a mandamus to 

him to take upon himself the office of mayor was obtained on m 

former day ; and the case of Bex v« B^aim was mentioned, in 

which it was said this charter had formerly come under the con^ 

sidemtion of the Coortr 

Scarlett and Bichardson now shewed cause, and in addition to 
the dbove fscis, stated from the defendant's affidavit, that the 
dnties of the mayoralty were such as to require the constant at^* 
tendance of the mayor upon the spot, and thai if the defendant 
was compelled to serve, he would be obliged to reside in the? 
tewn, to the great iiiconvemenee of himself and family, and 
would also be prevented from acting as a justice for the county* 
And they s^t^ed the proceedings in Be^ v. Bramt from a MS. 
note to this effect :— *^ Brawn was a resident in the town, and a 
tridowef with children* On the ^th of January 1783, a rule 
alsi was detained for a mandamus to him to take upon himself 
the office of mayiOf « Brcmnt had some days before resigned hie 
office df common eouncilmian, which resignation the corpora^ 
tion had refused to acc^t. On shewing caose^ before the Court 
determined the question, the council for the corporation agi^ed 
to 8 compromise, by accepting Im resignation of the office of 
ttayor, and to disd»arge the role^ taking a peti^mptory manda^ 
mufi^ f(X ft H^w diectioa. hS^im^xAm the eorpo^atloR re^^lacted 
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1814. him; and a criminal information was filed against him for re^^ 

fusing: to accept the * office ; which was tried at Lancaster^ and 

against ^® ^^ found guilty, and afterwards brought up for judgment, 
Letvland. and fined 6s. 8d. Lord Mansfield upon that occasion said, that 
I- ' J refusing to stand did not mean an arbitrary refusal, but the party 
must have a reasonable and just cause. And both WilleSj J., and 
Buller^ J., agreed that he must have a legal cause for refusing.'^ 
It appears, therefore, that the import of the words *^ stare recu- 
sare" in the charter of W. 3. was understood to mean upon a 
reasonable and legal cause. The charter certainly could not 
mean by those words, a refiisal only upon such grounds as 
would be strictly a legal cause of exemption, for that would be 
making the words of none effect, inasmuch as without those 
words every man, who had a legal cause in the strict sense, 
would be exempted. Unless, therefore, they mean upon reason- 
able cause, that is, not capricious but reasonable in law, they 
mean nothing. Now here the cause of the defendant's refusal is 
twofold; 1st, as it affects him individually; 2dly, as it affects the 
corporation and the community. Individually, he has already 
served the office, and there are others who have not yet served ; 
and the acceptance of it now would require a change of resi- 
dence; for the mayor, being the primum mobile, must be resi- 
dent on the spot; he is not like a common councilman who 
may be summoned ; and this change of residence must continue, 
not only during his year of office, but during the four years he 
is afterwards to continue a justice for the town. 2dly, The cor- 
poration will be affected by the re-election of one of its mem- 
bers before all the others have served ; because by the charters 
of G. 2. and G. 3. which appear to have been granted in conse- 
quence of the increase of the town, every person who has served 
[ 188 ] the office of mayor is to be a justice for the town; if therefore 
the same person may be re-elected while there are others who 
have not served, the consequence will be that the policy of those 
charters, which was to have as large a number of magistrates as 
possible, will be defeated, and the corporation will be abridged 
of the number of its magistrates. And the community also will 
suffer by the re-election of this defendant, for he will be obliged 
to forego the exercise of his office of justice of peace for the 
county. 

Lord Ellenborough, C. J., said, that it did not appear m 
JRex V. Brown that the Court considered a reasonable cause to 
mean one addressed to the discretioi\ of ihe persou making if^ 
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but only a legal cause. And he asked if it could be put by way 
of plea upon the record, that this defendant had no house of re- 
sidence within four miles of the town, and that it would be in- 
convenient to him to resort thither in order to execute the office 
of mayor, and afterwards of magistrate. The defendant knew the 
inconvenience, and yet remained a corporator. As to abridging 
the number of justices, it did not appear that the number was so 
diminished, as to create any inconvenience or tend to the obstruc- 
tion of justice; if that were so, perhaps it might afford a legal ex- 
cuse. But it did not follow that the whole number given J)y the 
charter of G. S. was necessary; the charter might have provid- 
ed for a redundancy. There were many causes of excuse, such 
as incapacity from sickness, or from poverty, which the words of 
the charter of W. 3. might contemplate, as forming grounds of 
refusal in the mouth of the elected, without making it a matter 
entirely of discretion. And at all events it was open to the de- 
fendant to return this matter to the mandamus. Wherefore the 
mandamus ought to go. 

Bayley, J. If having once served the office of mayor, and 
justice, authorizes a refusal under the words ^* stare recusare," 
the defendant may return it. 

Per Curiam (a). Rule absolute. 

T^e Attorney-General^ ParJcj Toppings Holroyd, and J". Clarke^ 
were in support of the rule. 

(a) DampieTy J., was absent. 



1814. 

The King 
Ley LAND. 
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Smedley against Gooden. 



Tueadayy 
Nov. 15th. 



/COVENANT upon articles of agreement made between the Thestat. 5 
^^ defendant and J. Gooden, his son, of the one part, and the ^^^^ ^^^' ^^' 
plaintiff of the other, for the taking and keeping by the plaintiff such persons, 
of the said J, Gooden as his covenant servant in his trade of a themselves as 
hosier, for the term of five years, and the articles contained the apprentices, 
usual covenants to be found in indentures of apprenticeship, and age, and not 
the plaintiff assigned for breach that J. Gooden absented himself ^^^i^^^g" ems 
from his service during the term. After oyer of the articles, the that contracts 
defendant pleaded non est factum ; and also that the articles ship, wbkh^^' 

are voidable, 
' are not avoided by the apprentice's absenting himself from the service. 

Voi„III. O 
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1814. were made for the term of five years, contrary to the statute, 

whereby they were void. 

(gainst Demurrer to the last plea. Joinder. 

G<K>DEN, Pnller in support of the demurrer, addressed himself to the 

objection made by the plea, and contended that the articles were 
[ 190 ] not void by the stat. 5 EHz. c. 4. by reason that they were for a 
less term than seven years, but voidable only, and he cited the 
opinion of Lord Hardwicke in Rex v. St. Nicholas^ Ipswich {a) 
to that effect ; and be said that here the absenting himself from 
the service did not amount to an avoidance (6). But the Court 
interposed by inquiring whether it appeared in any part of the 
record, that J". Gooden , the son was an infant at the time when 
the articles were entered into, for if he was an adult, the sta- 
tute which relates only to persons under age, could not affect 
this contract ; and this would be an answer to the plea in limine. 

Scarlett^ contra, argued that 5 Eliz. e, 4. s. 26. did not require 
that persons bound to serve as apprentices should be under the 
age of 21 ; all that it required was, that they should be bound 
to serve, for seven years at the least, and that the term should 
not expire before they should be 24; and by 5. 41. all cove- 
nants to be made otherwise than is limited by the statute, are 
clearly void in law to all intents and purposes. Therefore in 
Guppy V. Jennings {c) it was considered that covenant would not 
lie upon an indenture of apprenticeship made for five years, it 
being pleaded that the apprenti<ie quitted the service. 

Lord Ellenborough, C. J. Can it be maintained that the 
statute of Eliz. was intended to limit the powers of an adult to 
contract for his labour? The statute may perhaps be thought 
capable of a variety of bad interpretations, but it is to a consi- 
derable degree defunct, and I do not think it can be success- 
[ igi ] fully argued that one of its meanings was to restrain the bind- 
ing, or I should rather say the contracting, of adults for their 
own service. Here it does not appear but that the son was of 
age at the time of this agreement, and if he was, there is an end 
of the argument arising from the statute having disabled peE- 
sons from binding themselves for a less period than seven years, 
because this person was not within the statute. 

Bayley, J. The case of Guppy v. Jennings was cited and 
considered in Gray v. Cookson. Here the plea alleges no act of 
avoidance by the party. 

Per Curiam (d). Judgment for the Plaintiff. 

(a) Burr. S, C. 91. 2 Str. 1066. Cob, temp. Hardw. 323. 

(6) See Gray v. Cookson, 16 Easty 13. {d) Dampier^ J., was afaient. 

(c) 1 Anstr, 256. 
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Foster against Stewart. N^v'mh. 

A SSUMPSIT for work and labour by the plaintiff and his Where the 
-^^ servants, and tlie money counts. Plea, Non assumpsit. At prenUce^dc?" 
the trial before Lord Ellenborough^ C. J., at the London sittings serted from 
after last Michaelmas term, the plaintiff was nonsuited, with leave ship, aqd went 
to move to enter a verdict in his favour, with 12Z. damages, if ^"^ 5^^^**^ 
the Court should think the action maintainable in that form, and secreted 
* And upon a rule nisi obtained for that purpose, the Court, on the'^efend.* 

shewinff cause, directed a case to be stated, the material facts of *^f* ship sail- 

u- u r II ed, when he 

wnich are as loliows : discovered 

The plaintiff, a ship-owtier in London, by indenture of the 2d Jlfendant,^^ 

oi December 1811, took one S. Plumpton to be his apprentice for who carried 

six years, and sent him on board his (the plaititiff 's) ship on a which place 

foreign voyage. The defendant is master of the ship Guildford, of ^® worked his 

Shields, and in August 1812, whilst his and the plaintiff's ships were ceiling his 

lying at St, Johris, New Brunswick, Plumpton having, as he said, ^g\^^ pa"g, 

been ill treated by the master of the plaintiff's ship, absconded, sage to H. the 

and went on board the defendant's ship, where he secreted him- defendant's 

sielf, without the defendant's knowledge, for two days, and until ^/P* ^^^? 

after the defendant had weio^hed anchor to sail from that place, but defendant 

A'A ♦ I* 

When they had got about a mile from the land, Plumpton dis- i^nown ™ ^ 
covered himself to the defendant, and told him who he was, and P'*!"*i^tJ^** 
from what ship he had deserted. After this, the two ships, in prentice on 
the course of their passage to Halifax, were once or twice within tbearri^i of* 
hail of each other, but the defendant did not communicate to the defendant's 
master of the plaintiff's ship, that he had Plumpton on board, apprentice 
The defendant carried him in his ship to Halifax, to which he wished to 

16&VC DPI* bn^ 

worked his passage, and for which he received his food. On the defendant 
arrival of the defendant's ship at Halifax, Plumpton wished to ^^JemSpJS*. 
leave her, but the defendant persuaded him to continue on board, mising him ei- ^ 
and told hiift he would either give him wages, or supply him with clothes uad 
clothes and pocket-money. At this time the defendant's ship was pocket-naoney, 

- , *• '' . , under which 

but thinly manned ; and by this persuasion Plumpton sailed in persuasion the 
her to England, and arrived at Grimsby, and from thence sailed 8£ied"i!!dth 
to Shields, where he was discharged, and immediately returned bjm to E. and 
to London, and surrendered himself f to the plaintiff. During the ©ne of ie* 
whole of this period, Plumpton did duty as one of the crew of ce^* ^at re- 

^ ^ •*^ •' ceived no 

wages, or clothes or pocket-money : Held that plaintiff was entitled to waive the tort, and bring . 
assumpsit against defendant for the work and labour of his apprentice, and to recover a reaso n- 
able compensation for the services of the apprentice from H. to £. 

O 2 [ tl93 ] 
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1814. the defendant's ship; and the defendant has not paid him any 

wages, or given him any clothes or pocket-money, and \QL is a 

a^aimt ^^^^ compensation for his services from Halifax to Shields. 
Stewart. The question for the opinion of the Court is, whether the 

plaintiff is entitled to recover : if he is^ the rule to be made ab- 
solute; if not, the rule to be discharged. 

Gaselee contended that the plaintiff was entitled to recover, 
inasmuch as he might waive the tort, and sue in assumpsit. And 
1st, he observed that I2l. was found to be a fair compensation 
for the services of the apprentice from Halifax to Shields^ and it 
could hardly be denied but that an action of some kind would 
lie against the defendant for the services of the apprentice after 
his arrival at Halifax. Neither could it be doubted, that in many 
cases where tort lies, assumpsit may be brought. In Hamblyy. 
Trott (a), which was trover against an executor for a conversion 
by his testator. Lord Mansfield^ in shewing how an executor 
might be liable for torts committed by his testator, though not 
in an action in the form of tort, went much at large into the 
principle of waiving the tort,, and bringing assumpsit. " In most, 
if not in all the cases," says Lord Mansfield, " where trover lies 
against the testator, another action might be brought against the 
executor which would answer the purpose. An action on the 
custom of the realm against a common carrier, is for a tort and 
[ 194 ] supposed crime; the plea is. Not guilty; therefore it will not lie 
against an executor. But assumpsit, which is another action for 
the same cause, will lie. So, if a man take a horse from an- 
other, and bring him back, an action of trespass will not lie 
against his executor, though it will against him ; but an action 
for the use and hire of the horse will lie against the executor." 
And again, — " But where, beside the crime, property is acquir- 
ed which benefits the testator, there an action for the value of 
the property shall survive against the executor. As, for instance, 
the executor shall not be chargeable for the injury done by his 
testator in cutting down another man's trees, but for the benefit 
arising to his testator for the value or sale of the trees he shall." 
So here, upon the same principle, the defendant having, beside 
the tort committed in taking the plaintiff's apprentice, acquired 
to himself the service of the apprentice, which benefited him, an 
action for the value of such service will lie against him, in the 
same manner as it would survive Against his executor. And that 
the service .of the apprentice, which was acquired by a tortious 

(a) Cowp, 375. 
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act, belonged to the plaintiff, is clear from Cwiis v. Bridges {a\- 1814?. 

where it was held, that if the master of one ship take a servant 

that belongs to the master of another ship, whatsoever wages he against 
receives from the King upon his account, shall be to the use of Stewart. 
the first master, being acquired by the labour and industry of 
his servant. Also in Hill v. Allen (6), which was a bill brought 
by an apprentice who had run away from his master, and gone 
on board a ship that had taken a prize, his share of which was 
claimed by his master. Lord Hardwicke said, — " In general the 
master is entitled to all that the apprentice shall earn; conse- [ 195 ] 
quently, if he run away and go to a different business, the master 
is entitled at law to all his earnings." These authorities establish 
the principle ; but Fades v. Vandeput (c), and Lightly v. Clmi" 
sion (d), decide the question. In the latter, Mansfield^ C. J., has 
set the matter upon the true ground ; for he said, " that the de- 
fendant wrongfully acquires the labour of the apprentice, and the 
master may bring* his action for the seduction. But he may also 
waive his right to damages for the tort, and may say that he is 
entitled to the labour of his apprentice ; that he is consequently 
entitled to an equivalent for that labour, whick has been bestow- 
ed in the service of the defendant.'* 

Scarlett y contra, argued, that independently of the decision last 
cited, which was founded upon Eades v. Vandeputy and wa& a 
misapplication of the principle laid down in Hamhly v. Trott^ it 
would be difficult to shew that the plaintiff in this case could 
maintain assumpsit. And Eades v. Vaiideput could not be cor- 
rectly reported ; for it is stated to have been an action for wages,' 
but if so, how could it be material to charge the defendant with 
knowledge? Knowledge could not be material, if the action, 
was upon an implied contract, and therefore it should rather seem 
that the action must have been for the seduction. The record 
of that case has been searched for in vain, and Lord Erskine^ who 
'\s reported to have moved it, has been applied to, but has no re- 
collection of it. Then as to the principle upon whidi a man 
may waive tort, and bring assumpsit ; wherever money is in the 
hands of onfe man, which he ought, in equity and good con- [ 196 ] 
science, to pay over to another, the law will imply a promise on 
his part to do what in equity and conscience he ought to do; and 
therefore if a man receive the fees of an office, which office be- 
longs to another, he to whom the office belongs shall have money 
bad and received against him (^). So if a man take the goods 

(a) Comb, 450. (h) 1 Ves, 83. (c) 5 East,Z9, (d) 1 Taunt. 113. ^ 

(e)See AriSi v. Siukeley, 2 Mod. 260, 
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1814. of another and sell them, the owner of the goods may waive the 

trespass, and sue him for money had and received, affirming the 

o^aS sale, because he being in equity and conscience bound to pay 
Stewart, over the proceeds to the owner of the goods, the law will imply 
a promise by him so to do. But what the plaintiff contends for 
is very different, for he would have it, that if a man seduce the 
apprentice of another, the law will presuipe that he contracts to 
pay the master for the service of the apprentice, and therefore 
the master may have an action against him for wprk and labour; 
but as well might it be said, that if a pian take the goo^s of i^n- 
other, the owner of the goods may h^ve assumpsit againat him 
for goods sold. No such principle, however, i^ to be found in 
Harribly v. Trott^ or in any other case, and it would be confpund-' 
ing the distinction between actions, if any such principle could 
prevail. As to the case put by Lord M^^sfield, of a ixian's tak- 
ing another's horse, &c., he only meant to shew that trespass 
would not lie against his executor, though it would against him ; 
but he never meant that he who took the horse would be liable 
to an action for the use and hire ; at least if he so meant, it may 
be answered that he has cited no authority for it, and it is not 
C 197 ] founded in principle. And as to Lightly v. Cloustoriy Mansfield^ 
Ci J., seems not to have been quite satisfied with it, or with 
Smith V. Hodson (a), which he thought difficult to diatinguish 
from it : the distinction, however, is this, that there the assignees 
only affirmed the contract which the bankrupt had made. 

Gaselee in reply. By the same rule that the assignees in Smith 
v. Hodson were at liberty to affirm the contract of the bankrupt, 
the plaintiff here was at liberty to affirm the contract of his ap- 
prentice; both were in fraud of the parties really interested. 
And if a party may waive the tort, and bring money had and 
received, upon the principle that the money, in point of moral 
right, belongs to him (6), why may he not, upon the same prin- 
ciple, waive the tort, and bring assumpsit for work and labour, 
where he is entitled to the work and labour ? Both remedies 
are open to him. So trespass lies against a man who is in 
wrongful possession of another's, land, yet the owner of the land 
may choose whether he will tr^at him as a trespasser, or have 
assumpsit for use and occupation ; though he cannot have as- 
sumpsit after he has treated him as a trespasser {c). 

Lord Ellenboi^ough, C. J. When this case was before me 
at Nisi Prius, the plaintiff's right to recover was rested upoo: 

(a) 4 T. H. 211. (c) Binck v. Wright, 1 T. R. 37«. 

(6) KiUhin ▼. CampbeU^ 3 WiU. 304. 
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Eades v. Fandejput; and it occurred to me at that time, and after- 
wards still more strongly, upon looking into that case, that it is 
but a very loose note; * for as to the defendant Vandeputj who was 
in the King's service, supposing an action for work and labour 
could have been maintained, yet it was work and labour for th^ 
King, and not for Vandeput; and therefore in his character of 
captain of a ship of war, he could not have been the object of 
such an action. It does not appear, however, by the note of that 
case, what the form of the action was; if the captain had en- 
ticed away the apprentice, perhaps he might have been liable to 
tort But under the uncertainty, both of fact and form, which 
attends that case, I think no very material argument is to be de^ 
rived from it However, there are two other cases .which do 
afford an argument more pregnant and important for the Court 
to consider; I allude to Jthe cases of Hambly v. Trott^ and the 
more recent case of Lightly v. Clouston, I own I should be more 
inclined, for the better preserving the simplicity of actions, to 
hold, that where the seduction is the cause of action, the action 
ought to be in tort for the seduction : still I should go the length 
of holding, with the case in Salkeld{a\ that where the apprentice 
in the course of his service had acquired a chattel, trover would 
lie for it; or if that chattel had been converted into money, that 
the master might follow it in all its representative forms. But 
when it comes to substituting the apprentice as an agent of the 
master, for forming a specific contract, it seems to be going some- 
what farther than the necessity of the case requires, or the autho- 
rities prior to Hamhly v. Trott appear to warrant. What Lord 
Mansfield said, in Hamhly v. Trott^ ** that if a man take a horj?e 
from another, and bring him back, trespass will not lie against 
his executor, though it will against him, but an action for the 
use and hire of the horse will lie against the executor," I can 
only conceive to be founded on an assumption that the action for 
the use and hire of the horse would also have lain against the 
testator, because an executor is liable upon a supposition that his 
testator would also have been liable to the same species of action ; 
for an executor is liable in the representative character which he 
bears to his testator. The difficulty, therefore, is in taking the 
first step, and saying that the tort may be waived for an action 
for use and hire upon the contract; that being somewhat differ- 
ent from an action for money had and received for the produce 
of goods sold by the sheriff; or the case of Smith v. Hodson^, 

(a) Barber v. Dennis^ SM, 68. 
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1814f. where assumpsit was held to lie by the assignees upon a contract 

made with the bankrupt. In this case, upon the authority of 

t^ainst Hambly v. Trott^ in which the power to waive the tort and take 
Stewart, to the contract is put by Lprd Mansfield^ and illustrated by the 
case of cutting down trees, it is argued that an action for the 
work and labour of the apprentice, that is, for the benefit ac- 
quired by the defendant from the service of the apprentice, is 
maintainable. In Lightly v. Clouston, the same case was before 
the Court, and it seems as if the Chief Justice upon that occa- 
sion entertained nearly the san^e doubts as I do now ; but he 
appears to have yielded to the authorities, and to have consider- 
ed that the master might waive the tort and adopt the contract. 
I think, therefore, that these cases, to the authority of which I 
bend, go the lengtTi of the present case, though I must confess 
that I do not accede to them with the same conviction that I do 
to manv others. 

Le Blanc, J. I think it has been decided in many cases that 
[ 200 ] tort may be waived, and an action on contract substituted. I 
think also, that by the help of a few principles, the Court will 
be warranted in determining this case in favour of the plaintiff. 
It is clearly established by all the cases, that the master is en- 
titled to the labour and earnings of his apprentice, during the 
whole term of his apprenticeship. It is likewise established by 
the cases, that if those earnings have got into the apprentice's 
hands, the master may claim and recover them. That was clearly 
determined in the case cited from equity, where the apprentice 
having left his master and gone on board, a privateer, became 
entitled to a share of a prize : the case was afterwards compro- 
mised, but the opinion of Lord Hardwicke was, that the master 
was entitled to all that the apprentice earned ; and although the 
share had not got into the apprentice's hands, yet it was to be 
considered as earnings, though in the shape of a share of prize, 
because it was in the nature of a compensation for the labour and 
industry of the apprentice. Also in several cases it has been 
determined with respect to the sheriff who sells goods, or with 
respect to a person who is in possession, by wrpng, where the 
party might bring tort if he pleased, yet he may maintain an 
action founded on contract. In the cases which have decided 
that money had and .received may be maintained without any 
privity between the parties, though it has been truly said that 
those decisions are founded upon the principle that the money 
belongs in justice and equity to the plaintiff, yet in order to attain 
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that justice, the law raises a promise to the plaintiflF as if the 1814. 

money were received to his use, which in reality was received by 

a tortious act. These instances are independent of those put by against 
Lord Mansfield in Hamhly v. Trott; which he * puts as clear law, Stewart. 
though he does not cite authorities for them. As in the in- ^ ■* 

stance of the executor being chargeable for the trees cut by his 
testator ; that imports that the owner of the trees might waive 
the tort, and bring an action as for trees sold and delivered. In 
the same manner, the case of a man taking another's horse, im- 
ports that the trespass may be waived, and an action for the use 
and hire of the horse substituted. And these cases are inde- 
pendent of Lightly V. CloustoTij which is a determination on this 
particular point. As to Eades v. Vandeputy it would hardly be a 
sufficient authority, as it stands upon the report alone, without 
further inquiring into the form of action, for the Court to found 
their decision upon, except so far as it supports the general pro- 
position that I set out with, that the master is entitled to. the 
earnings of his apprentice, and that the Court will follow those 
earnings wherever it can. Here, undoubtedly, the plaintiff might 
have maintained tort for the wrongful detaining of his appren- 
tice ; but, inasmuch as the defendant has had a beneficial service 
of the apprentice, the plaintiff may waive the tort, and require 
of him the value of the benefit. I should also be inclined to 
consider, that as there was a contract, the master might avail 
himself of it, as the apprentice was under an incapacity of mak- 
ing any contract, except for the benefit of his master. I should 
consider it in the same light as where a party purchases under 
the sheriff, and has not paid, the party interested may avail him- 
self of the contract made with the sheriff. Upon these grounds 
I think this action is maintainable. 

Bayley, J. To decide that this plaintiff is not entitled to re- 
cover, would be to overrule the decision of Lightly v. Clouston^ [ 202 ] 
and also to impeach the doctrine in Hamhly v. Trott. Both cases 
appear to have been well considered, and no contrary authorities 
have been produced ; and I am not aware that they contain 
principles inconsistent with others. It has often been laid down, 
that you may waive the tort and bring assumpsit ; and in no in- 
stance that I can foresee, will that be prejudicial to the defend- 
ant; because in assumpsit the party cannot recover more than 
in an action of tort ; in many instances he will recover less. And 
oftentimes there would be a defect of justice if this could not be 
done. After the death of the tortfeazer, the action, as far as it 
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1814. re§p6cted the tort, would not be maintainable, and therefore 

there could be no remedy by way of action at all, unless the tort 

urSwr* could be waived. Thus, in the case of taking goods, unless the 

Stewart, tort could be waived, no action at all would lie after the party's 

death. Founding myself therefore, on the principles laid down 

in Hambly v. Trott^ and upon the decision of Lightly v. Clouston^ 

I think this plaintiff is entitled to recover^ 

Rule absolute {a). 

(a) Dampier^ J., was absent. 



[ 203 ] 

^'''''il' George Goff's Case. 

Nov. 17th. 

A warrant of /^OFF was committed to the county gaol by warrant of two 

committlnw^' justices, upon complaint made against him for that he hav- 

the collector ing been duly appointed collector of the rates for the parish of 

the parish of Richmond^ pursuant to stat. 25 G. 3. c. 41., refused to account,^ 

Richmond to j^j p^y ^y^^ ^[,g monies collected by him by virtue of the act, 

gaol, upon to W. S.y the person duly authorized to receive them ; and the 

against*him for justices adjudged that he should be committed to the gaol, there 

refusing to ac- to remain without bail or mainprize until he should have made 

over the mo- ^ ^^^^ ^^^ ^^ii* account, and until such money, as upon the said 

b*^liira"^d*^^ account should appear to be remaining in his hands, should be 

judging that paid by him or his sureties to W. S. ; and they required the 

committed To l^^per of the gaol to receive and safely keep him until he should 

the gaol, there le discharged by due course of law. And because the warrant 

to remain until ,. j i i i ii i i . i mi t i i 

he should have directed that he should be detamed ^^ until he was discharged 

account *and ^^^ ^"^ course of law", Curwood on a former day obtained a 

until such mo- habeas corpus, contending that the warrant was void ; and he 

^e s^i^ac- cited Yoxlei/'s case (a). Bract/ s case (6), Hollingshead^s case (c), 

count should and Baldwin v. Blackmore {d). 

remaining in And now (the prisoner having been brought into Court, and 

should"be' aid ^^^® warrant was read) Marryat contended that the commitment 

by him or his was well enough. And he agreed to the cases of commitments 

held well al- ^7 commissioners of bankrupt, which had been adjudged ill 

*^<*"gj h ^rf°' ^P^*^ ^ similar * objection ; but he distinguished those cases, and 

recting the all the cases cited, from tlie present, because here the warrant 

Wm ttnS \T^ ^^^ contain an adjudication, conforming strictly to the act of 

cW^dfc^dttfi (a) 1 i&lfr. 351. S. C. cited 1 Lrf. Kiiym. 100. (6) 1 JW. Haymr 99. ' 

course qf law. (0 2 hd, Ray^. 851. S. C. 1 Skdk. 351. (d) 1 Burr. 602. 
[*204 ] 
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parliament) viz. <^ that Gqff* shonH be committed to the gaoU 1614^ 

there to remain until he should have made a true and fair ac- 

count, &c." And therefore here the concluding part, " until goff.* 
he shall be discharged by due course of law," shall not vitiate, 
but shall be taken with reference to that which precedes, and 
shews for what time those words are to be understood, !• e, un-* 
til he shall account and pay over the monies. And this distinc- 
tion is peculiar to the preaent case. 

Curwood^ contra, relied on the cases cited upon obtaining the 
writ, and contended that this being a commitment in nature of 
an execution, and not like a commitment to answer for a crime^ 
where the party is necessarily committed until discharged by 
due course of law, some time ought to have been stated with cer- 
tainty. 

Lord Ellenborough, C. J. If there was any uncertainty on 
the face of the commitment I should have agreed with the ar- 
gument. But coupling the premises with the conclusion, is it 
not in ejSect the same as if the warrant had directed the gaoler 
to detain the party until he had accounted ? We must read the 
warrant as if the magistrates had in the conclusion recited over 
again the adjudication. 

Le Blakc, J. Some precise authority ought to be shewn to 
justify the Court in adopting the objection made to this warrant. 
When the party has accounted and paid over the money, he will [ 205 ] 
be entitled to be discharged by due course of law. 

Per Curiam (a). The Prisoner remanded. 

(a) Dampier, J,, was absent. 



BiBL-EY, Assignee of Holt, Bankrupt, against Glad- T^^^i'Sll 

STONE and Another. 



Nov. 18th. 



A SSUMPSIT for money paid, money had and received, &c. Where, by 

'^^ Plea, General issue. At the trial before Ijord Etlenboroteghj the ship-own- 
ers covenanted 
to receive a full cargo, and the freighter to load the same, and to pay so much for every ton of 
fiax, &c. which should be delivered at the King's beams at L., and so much per diem for demur- 
rage, and the parties mutually bound themselves, especially the ship-owners the ship, her tackle, 
and appurtenants, and the freighter the goods to be laden and put on board, in a penal sum, for 
tl)e performance of every article contained in the chatter-party : Held that the ship-owners had 
not a lien upon the goods actually brought home to L, for a sum of money claimed to be due in 
respect of goods which were put on board at the loading port, but afterwards relandcd, and re- 
stored to the agent of the fueighter, un^v process o^ the law s^t the to^ioig: posjt, nor for a sum 
claimed for dead freight, nor for a sum claimed for demurrage. 
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1814. C. J., at the London sittings after last Hilary term^ a verdict was' 

found for the plaintiff for 2020/. 105. subgect to the opinion of 

ffraiVwJ ^^^ Court upon the following case : — 
Gladstone. On the 30th of July 1812, before the bankruptcy oi Holt^ by 
deed of charter-party between the defendants owners of the ship 
Atlas of the one part, and Holt of the other, the defendants for 
the consideration therein-after mentioned let to freight the said 
ship to Holt, his executors, &c. for a voyage at and from Livers 
pool to Wyburg or, Cronstadt, as directed by the freighter, his 
agents or assigns, in case the ship could with safety from capture, 
seizure, or condemnation, enter and discharge her cargo at ei- 
ther of the said ports, with liberty to the freighter in the course 
of the voyage to call at Gottenburgk for orders, and in case the 
ship should enter and discharge her cargo either at Wyhurg or 
t 206 ] Cronstadtf then that she should load at Cronstadt or Wyburg, as 
directed by the freighter, a return cargo to be provided by him 
for Liverpool ; but in case the ship could not with safety enter 
and discharge either at Wyburg or Cronstadt, then that she 
should, if so directed by the freighter, proceed to and deliver 
her cargo at Stockholm, and there end the voyage ; and the de- 
fendants entered into the usual stipulations on the part of the 
owners, that the ship being tight, &c. should be ready on a 
given day to receive a full cargo, not exceeding 500 tons of salt, 
and sail to either of the destined ports, &c., and there deliver 
her cargo to the freighter or his agents according to the bills of 
lading, and with all convenient speed receive on board a full and 
complete cargo of hemp, flax, tallow, or other lawful merchan- 
dize, and sail therewith to Liverpool, and there deliver the same 
to the freighter or his agents, according to the bills of lading, 
&c., and that the ship should be allowed, for discharging her 
outward, and taking in her return cargo, 45 running days in the 
whole, to commence from the time that the master should give 
notice that he was ready to discharge, and take in the respective 
cargoes ; in consideration of which Holt covenanted to load the 
respective cargoes in Liverpool, and at Cronstadt or Wyburg, and 
receive the same in Liverpool and Russia within the days limit- 
ed, and to pay freight %L 5s, per ton of 40 bushels of salt taken 
on board, with 10/. per cent, thereon in lieu of pilotage and 
portcharges on the outward voyage, the fiame to be paid on de- 
livery of the said outward cargo of salt at the port of discharge 
in Russia, and 12/. for every ton of flax and hemp, and 8/. for 
4every ton of tallow, which should be delivered at the king's 
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beams at Liverpool^ * with \5L per cent, thereon in lieu of pilot- 1814. 
age and portcharges on the homeward voyage, with the like 
rates of freight in proportion upon all other goods shipped at against 
Liverpool^ the same to be paid on delivery of the said cargo at ^'i^^^r**!*' 
Liverpool by bills not exceeding three months, and it was stipu- ^ 
lated that the freighter might keep the ship on demurrage in 
Rtissia for unloading and reloading there, and for discharging 
at Liverpool at 15 guineas per day. And lastly, for the true 
performance of every article, matter, and thing therein contain* 
ed, the parties thereby mutually bound and obliged themselves^ 
especially the defendants, the said ship, her tackle, and appurten- 
ances, and Holif the goods and merchandizes to be laden and 
put on board the said vessel on the said voyage, each unto the 
other, and others of them, in the penal sum of 3,000/. sterling, 
to be forfeited and paid by the party delinquent to the party 
observant to the true and punctual performance thereof. 

Under this charter-party the ship sailed and arrived at Cron^ 
stadt on the lOth of October 1812 (O. S.), and was wholly dis- 
charged and reloaded with about 362 tons of tallow and hemp 
in the course of that month, and the captain signed bills of lad- 
ing for them, and there remained 61 bundles of hemp ready to 
be loaded, but the ship was apparently full. However the ice 
having blocked up the river on the 12th, the ship was unable to 
sail that year, and in February of the next year, the captain pro- 
posed that the hemp should be unloaded and reloaded with as 
much more as could be put on board, and it was found that she 
would contain about 35 tons more, but the 6l bundles had by 
this time been disposed of, and the quantity wanted was ready 
at Peiersburgkj but was never put on board. On the 2d of May 
the passage was clear for. sea at Cronstadt^ and on the 4th at [ 208 ] 
Peiersburgh. In the meantime Holfs agent at Petersburgh hav- 
ing, drawn bills upon Holt in this country on account of part of 
the cargo, which bills had been returned dishonoured and pro- 
tested, applied on the 3d of May to the customhouse at Peters* 
burghy stating the circumstances, and praying that he might 
have the goods relanded and restored to him. A decree was 
issued to demand the same from the captain or to learn his ob- 
jections. The captain objected to the relanding, alleging that 
he had given bills of lading for the goods; the customs requir- 
ed the bills of lading and charter-party to be . produced, and 
upon seeing them made an order on the 12th of May conform- 
ably to the B/ussian law, to^ unload a specified weight of tallow 



4DB CASES IN MICHAELMAS TERM 

1814. which was found to be equal to 149 casks, and bundles of 

hempi to be returned to the agent, and if the captain objected, 

fl^oiVw?^ the police was to assist. On the 14th of May a warrant issued 
Gladstone, for that purpose, and the proper officers came on board and 
took aS the seals from the hatches (the captain having refused 
his consent), unloaded the goods specified in the order, and de- 
livered them to the agent. While these proceedings were go- 
ing' on, the agent proposed to the captain to give him goods in 
lieu of those to be taken out, and complete his cargo with other 
goods^ and on a different account, to which the captain objected. 
On the 3d oijune the sliip was again cleared, after having been 
kept by a guardship, ar»d was allowed to sail, and arrived at 
Liverpool on the 12th cXJiily. The plain tiflF paid the defend- 
ants 2,374Z. %s. for the freight of the goods which arrived at 
Liverpocli and required the defendants to deliver them, but they 
t €K)9 ] refused so to do, unless the plaintiff would also p*y them the 
following sums, viz. l,l6lZ. 1^. claimed to be due iii respect of 
the tallow and hemp relanded at Cronstadt ; which sum, if the 
defendants are eirtitled to it, is right in amount; S7Ql* 12^« 
claimed in respect of the space in the vessel, which had been 
always unoccupied after the second stowage ; which sum, if the 
defendanits are entitled to it, is right in amount ; 486Z. 6s. as 
equal to 31 days' demurl'age, or compensation in the nature of 
demurrage. The plaintiff, in order to procure a delivery of the 
goods, paid the defendants the above sums out of the bankrupt's 
estate under protest* 

The question for the opinion of the Court is whether the 
plaintiff is entitled to recover all or any, or any part of the said 
several sums. If the Court should be of opinion that the plain- 
tiff is entitled to recover all, or any, or any part of them, the 
verdict to be e&tered for the plaintiff accordingly; if they should 
be of opinion that the plaintiff is not entitled to recover any or 
any part of them, a nonsuit to be entered* 

Uitledale for the plaintiff contended that he was entitled to 
recover all the three sums; and as to the two sums for unoccu- 
pied space, or in other words dead freight, and for demurrage, 
he argued that the' case oi Phillips v. Rodie (a), would be de- 
cisive against the claim, if it were not for the obligatory clause 
in this charter-party, binding the parties, the owners the ship 
and tackle, the freighter the goods to be loaded, in a pecuniary 
penalty. Here therefore the question was whether that clause 

(a) t5 Easty 547. 
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made any difference, and could have the effect of creating a lien 1814. 

on the goods, beyond * that which existed by the general law, 

No instance is to be found where such an effect has been attri- a^^^ 
buted to it, not one is stated in the treatises upon this subject, and Glaimtow*. 
it seems that it cannot be applied to mere breaches of cove- ^ -* 

nant (a). Whether it may not be considered as entitling each 
party in equity to a specific security on ship and goods respec- 
tively, which a court of equity will deal with, is another ques- 
tion. It does not appear that even a court of admiralty has 
ever acted upon it, and perhaps the utmost that they would do, 
would be to compel the party delinquent to give bail to the 
amount of the specific damage or demand made. Bat if this 
clause should be held to give a lien for the performance of cove- 
nants, the consequence would be that the party would have a 
lien for the minutest breach, where perhaps the damages were 
merely nominal, to the extent of 3000/. And it is not easy to 
conceive how goods exactly to that amoimt are to be ascertain- 
ed, and with respect to the reciprocal lien upon the ship, a por- 
tion of which cannot be detained, that is a difficulty which ren- 
ders it absolutely abortive. As to the sum claimed in respect of 
the tallow and hemp relanded at Cronsiadt^ it cannot be called 
freight, because freight is a reward for the actual carriage, not 
for the receiving of goods in order to be carried, and there can 
be no inception of freight till the ship has broken ground (5). 
So it was decided in Curling v. Lot^ {c) although there the ship 
bad actually cleared out for the voyage; and Blakeyv. Dixon (d) 
also shews that nothing becomes due for freight by receiving the 
goods on board ; and it was there said that ^' prima facie freight [2113 
is not due until the arrival of the goods.** So m Mashiter yf. 
BuUer (e), where the bills of lading stated that the freight was 
to be paid at the shipping port, Lord EUenbm-ough^ C. J., said 
^< that those words only meant that freight should be paid at the 
shipping port instead of the port of discharge, and by no means 
dispensed with the performance of the voyage*" Here then the 
v^age as it regards these goods having never been performed, 
nor even begun> freight cannot be due in respect of them ; nei- 
ther has the freighter taken back his own goods again, so as to 
charge him with freight pro rata itineris, for they were taken 
out utider pinocess in invitum of the freighter, and therefore he 
is krot within th6 rule in Mdlyne^ 98. lliis differs from a poUcy 

(a) See Abbott on Merchant Ships, 191. 4th edit. (b) MoUoy^b. 2. c. 4. s, 3, 
(<^) rB; 4r F. 634, (d) 2 <B.^Pv 321. (e) l Cowp. iV. P. C. 84. ' 
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1814- on freight, which attaches as soon as the goods are onboard ;' for 

the reason of that is, that wherever tlic assured has a reasonable 

agalMt expectation which gives him a higiily probable interest, such in- 
Gladstone. terest is enough to satisfy the statute, and therefore insurable. If 
then nothing here be due eo nomine as freight in respect of the 
goods relanded, whatever compensation the defendants may be 
entitled to in that respect falls under the denomination of dead 
freight, which reduces it to the question upon the first point. 

J(n/j contra, argued that the plaintiff was not entitled to re- 
cover either of the three sums, inasmuch as the defendants had 
a lien in respect of all three, under the obligatory clause, and if 
not in respect of all, at least in respect of the sum claimed for 
the goods relanded. He said that the intention of the parties in 
[ 212 ] the obligatory clause, was to give a reciprocal security by way of 
lien upon the ship and goods, for performance of the covenants, 
in the charter-party ; for what else could they mean by binding 
the ship and goods respectively, in a penalty for the performance 
of every matter contained therein ? Unless the clause means 
this, it means nothing, and as the plaintiff would have it, it is a 
dead letter, whereas the construction ought to be ut res magis 
valeat quam pereat. Then there can be no doubt that all tbese 
three sums are claimed in respect of the non-performance of the 
matters contained in the charter-party, and therefore fall within 
the general intent and scope of the obligatory clause. But be- 
sides its general intent, if that should be thought doubtful, it has 
clearly a special intent as it regards the lien in respect of the 
goods relanded, for it especially binds the goods and merchan- 
dizes to be laden and put on hoards not the goods if they shall 
be carried and arrive; and therefore here the criterion upon 
which the party's right to lien is to depend is expressly pointed 
out, it is the putting on board ; the lien is to attach upon the 
loading of the goods. Therefore at least for the sum claimed in 
respect of the goods relanded the defendants will be entitled. 
What was decided in Phillips v. Rodie was only applicable to a 
case where the charter-party did not contain this clause, and no- 
thing was said touching the effect it would have. And as to the 
objection, that there is not any instance in which a court of ad- 
miralty or other court has acted upon this clause, neither is there 
any where it has refused to act, and if there were it would not 
preclude the party of his lien, if upon the fair construction of 
the clause he is entitled to it. And with respect to the difficulty 
[ 213 ] of ascertaining what portion of the goods shall be detained, by 
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reason that the lien cannot go beyond the amount of the penalty, 16 1^. 

it may be answered in the language of Harrison v. Wright (a), 

** that the penalty is only auxiliary to enforcing the performance alaflwl 
of the contract, and the party grieved may either take the pe- Gladstone. 
nalty as his debt at law, and assign his breach under the statute, 
or may bring his action for damages upon the breach of the con- 
tract," and in like manner his lien may extend to the damages 
beyond the amount of the penalty. But further, the ship-owner 
had a lien in respect of the goods relanded, at the common law, 
and altogether independent of the obligatory clause. As soon 
as the goods were put on board, the master's duty and responsi- 
bility, commenced, and on the other hand he acquired an inci- 
pient right to freight. The shipper cannot demand a return of 
the goods, after they are once shipped, without satisfying the 
master for his freight, because the master may, if he will, insist 
upon prosecuting and completing his voyage, and so entitle him- 
self to the whole freight It follows therefore that for those 
goods which were taken out by the agent of the shipper some 
fright was due, either the full freight, or freight pro ratS itine^ 
ris. According to Lutwidge v. Grey (6) it was the full freight, 
because the master would have carried them to the port of deli- 
very, but the shipper would not let him do so, but took them out 
against his consent. And Lord Mansfield recognized that prin- 
ciple, and the decision which was founded upon it, of Ltdwidge 
V. Grey, and in the same spirit Lawrence^ J., in Cook y^ Jennings [ 214 ] 
(c) said, ^^ the master is not entitled to the whole freight unless 
he perform the whole voyage, except in cases *mhere the owner of 
the goods prevents himr The same principle also governed the 
decision of Westland v. Robinson (^}, and was laid down in Hun" 
ter V. Prinsep (e). But if not the whole freight, at least freight 
pro rata itinerls was due, because the freighter has received his 
goods again by the hands of his agent, for as to the acts of the 
agent having been in invitum of the freighter if hie was agent - 
for loading the goods, he was so for taking them back, there was 
no countermand of his authority. In either case therefore some 
freight being due upon this portion of the cargo, whether it were 
for the whole voyage or only pro rata, the master was not bound 
to part with the possession of it until such freight was paid, and 

(a)15£a#/, S43. 

(6) AhboU on Merchant Sbips, dl9. 4th edit. S. C. cit. in Luke v. Lyde^ 3 Bitrr. 
885. 
(c) 7 T. R. 385. (e) Per Ld. EUenborougkf C. J., 10 Eastj 394. 

(iQ Cited in 9 Vern. S12. 

Vol. III. P 
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1814. if lie did part with it, he might detain any other portion of the 

same consignment for the freight due upon the whole. That 

against was SO decided in Sodergieen v. Flight {a\ and more than that 
Glausione. the defendants here do not require to do, which for the above 
reasons and authorities it is submitted they are entitled to do. 
Wherefore the defendants are entitled to a lien not only for the 
freight of the cargo brought home, but also for all the three' sums 
in question, or at least for one of those sums. With respect to 
Curling v. Long, if it is supposed to lay down as a principle, that 
a right to freight cannot commence until the ship has broken 
ground, it is at variance with all the cases where the same ques- 
tion has arisen upon an insurance of freight. That principle 
[ 215 ] also does not accord with the case in 2 Eq, Cas. Abr. 93 J»/. I., 
and exceptions to it will be found in Beawes^ lex mere* 87. {h) 
and in Dig. lib. 19. tit, 2. c, 26. 

Littledale, in reply, urged that the obligatory clause amounted 
to no more than a security for performance of covenants, with a 
penalty to be inforced by action, and assignment of breaches un- 
der the statute. And upon the other point he observed that 
none of the cases cited to shew that freight was due for the goods 
relanded applied to the question of lien, but only to suits either 
at law or in equity for a compensation for freight On the other 
hand. Cook v. Jennings {c) was a direct authority, that no action 
would lie for the freiglit of these goods, because by the terms of 
the charter-party the freighter only engaged to pay freight on 
delivery of the goods at the king's beams. 

Lord Ellenborough, C. J. lam clearly of opinion that no 
lien existed at the time of bringing this action, the only demand 
upon which a lien did exist, that is, on the cargo actually brought 
home, having been satisfied. Freight is only due at the common 
Jaw for the regularly bringing of the goods to the place of desti- 
nation, pursuant to the stipulations and terms of the charter^ 
party. If there be not a regular loading of the goods on the 
part of the freighter so as to give occasion to the earning of 
freight, that becomes the subject of dead freight, and is a claim 
to be made by the ship-owner upon the covenant : or if the goods 
having been once regularly put on board, cause shall afterwards 
[ 216 ] be given by the freighter, which prevents the freight from be- 
coming due on them, in that case also it is a subject of claim un- 
der the covenant contained in the charter-party. Here the ques- 
tion is not whether there be any remedy by action, but only whe- 

(a) Cited in 6 East^ 622. (6) See 1 B. ^ P. 636, n, (c) 7 T. JR. 381. 
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ther there be the specific remedy of lien on the cargo. A great 1814. 

deal of argument has been very ingeniously rested on the clause 

which is to be found at the conclusion of the charter-party, by against 
which the parties, " mutually bind and oblige themselves, espe- Gladstone. 
cially the owners, the ship, her tackle and appurtenances, and the 
freighter, the goods and merchandizes, to be laden and put on 
board the ship on that voyage, each unto the other in the penal sum 
of 3000/." This is a mutual penalty, but if we are to consider 
the clause in the way of a lien, the remedy will not be mutual ; it 
will stand thus, that the owner of the ship may detain the goods 
of the freighter as a security for the performance of covenants, 
but the freighter can never detain the ship, so that theie will be 
no mutuality of lien between them. What remedy lies upon it is 
left in some degree of uncertainty, in a learned work which has 
been quoted in the course of the argument. And I do not find 
from inquiries which have been made, that any case has occur- 
red in which this particular clause has been commented on with 
a view to the particular remedy it a£Pords. The clause is not fa- 
miliar to us in England^ but has been imported from Pothier. It 
is, like the charter-party I believe, of French origin, and I know 
not whether there may not be some immediate proceeding upon 
it in that country. But an obligatory clause is not unfamiliar to 
us in policies of assurance, by which the assurer binds himself, 
his heirsj executors, and goods, to the assured. How, it may be 
said, in an instrument not under seal is he to bind his heirs ? But [ 217 ] 
that again is a form borrowed from the French marine policy, 
where perhaps there may also be a means of enforcing it against 
the heir. But how can the lien which is claimed in this case be 
pronounced to exist at law ? I do not say that a court of equity 
might not afford a remedy to the party under this clause, though 
there does not seem to be any instance of its having: so done. 
Put at law what lien is there under it ? In Phillips v. Itodie^ it 
was considered that a lien for freight existed only in respect of 
freight) which was actually earned by the arrival of the goods at 
the stipulated place of destination. Perhaps here, as in Phillips 
v. Rodief an action would lie on the covenant for damages, for 
preventing the ship owners from acquiring the means of obtain- 
ing the freight, by putting on board a deficient cargo. But it is 
absurd to imagine that this clause, which cannot be mutually ob- 
ligatory, was intended to give a lien on one side, without the 
like remedy on the other. Whatever benefit therefore is to be 
derived out of it, seems as if it must be derived through the me^ 

P2 
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1814. diumof a court of equity. There has been no remedy afforded 

under it in a court of law, and still less by means of actual lien ; 

against which IS the act of the party. This is not freight earned within 
Gladstone, the terms of the charter-party ; it falls under the general cove- 
nants, either for demurrage or for providing a full cargo, but the 
party cannot have this suppletory remedy by way of lien. It 
would be going too far to hold that this clause gave him a lien 
for the non-performance of covenants. If he had alien, the con- 
sequence would be that the other party might obtain the goods 

[ 218 ] clear of the lien by tendering the money; but he could not 
by so doing absolve himself from the non-performance of cove- 
nants. 

Le Blanc, J. This is a question, not arising upon an action 
brought to recover the value of the goods from the ship-owners, 
but upon an action brought by the assignee of the freighter to 
recover money paid by him to the ship-owners under protest. 
With respect to the cargo which has been brought home there 
is not any question : because it is clear the ship-owners were enti- 
tled to detain it, until the money due for freight was paid. As to 
that therefore there can be no doubt that the plaintiff is not en- 
titled. The next question arises upon a claim for dead freight, 
or unoccupied space, whether the ship-owners can detain the 
cargo actually brought home until they are satisfied in payment 
for a full cargo. And the next question arises upon a claim for 
demurrage. With respect to these two claims I think that no 
question could have been made, had it not been for the conclud- 
ing penal clause in the charter-party; for without that, the case 
of Phillips V. Rodie would have precluded the question. These 
two points therefore depend upon that clause. There is only 
one more remaining question, which arises upon a claim made 
for freight, in respect of goods which were actually put on board 
in Russia^ but taken out again by process conformably to the 
Russian law, in consequence of the charterer having failed in an- 
swering the bills drawn upon him. That question depends upon 
whether freight was earned in respect of them so as to entitle 
the ship-owners to detain. The two points upon the claim for 
demurrage and dead freight have been fully discussed and ex- 

[ 219 ] plained by my Lord. It is impossible that this obligatory clause 
can be construed to mean that the owners of the ship should have 
a lien on the goods brought home, for every breach of covenant 
contained in the charter-party, as for instance the not loading a 
full cargo and for demurrage. The remedy for such matters 
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rests entirely in covenant : the clause could not mean to give the 1814. 

ship-owners a lien ; if such had been its intention it might easily 

have been expressed in a very few words, that the ship-owners against 
should have a right to detain the goods which should be brought Oladstoni. 
home, until all their demands under the covenants were satisfied. 
Instead of this, the clause in question is introduced, not for the 
first time, the effect of which, whatever it may be, cannot be at- 
tained fully in a court of law. One strong argument against it 
is, that one party cannot by possibility avail himself of the lien, 
I mean the owner of the goods cannot withhold the ship ; and 
so I think the ship-owners cannot avail themselves of this clause, 
to detain the goods until these specific sums are paid, or in other 
words, their demands under the covenants are satisfied. They 
must rest on the compensation to be obtained in damages for the 
several breaches of covenant. As to the last point, I mean the 
claim in respect of those goods which were put on board and 
afterwards relanded and restored, I think the goods cannot be 
considered as having become liable to fireight, because no freight 
was earned upon them. There is no case to shew that freight 
has been considered as earned for goods merely put on board, 
and not carried home, but taken away, before any step made to- 
wards the performance of the voyage. It might be a breach of 
covenant to unload them, after they were once on board, and 
thereby prevent the party from acquiring his freight upon them^ [ 220 ] 
but fireight cannot be considered as earned merely from the cir- 
cumstance of the goods having been put on board. An action 
might lie against the party for misconducting himself, but I can- 
not consider that freight has been earned upon them, subject to 
the payment of which the ship-owners are entitled to detain the 
goods actually brought home. Neither am I prepared to say 
that the freighter's agent abroad was to be considered as acting 
in respect of the relanding of the goods as agent for the freighter 
at home. He acted indeed as his agent in loading the goods, 
but hostilely to his employer afterw^ards, when he proceeded un- 
der the process of the courts in Russia^ though what was done 
by him was in consequence of the act of his principal. It seems 
to me impossible, in any view of the case, in a court of law to 
consider that the ship-owners are entitled to detain these goods 
for this sum of money claimed as freight. Consequently, the 
defendants are only entitled so far as freight is due to them on 
the first point. With respect to the other three sums of money, 
I think Uie plaintiff is entitled to recover. 



i 
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1814. Bayley, J. I entirely concur with my Lord and my brother 

Le Blanc^ that the plaintiiFhas a right to compel the payment 

a^aimt ^^ ^^ three sums, for dead freight, for demurrage, and for the 
Gladstone, goods put on board in Russia^ and afterwards unloaded there, 
and taken away. As to the charge for demurrage, and dead 
freight, laying out of the case the concluding clause of the char- 
ter-party, Phillips V. Rodie is in point to shew, that the captain 
had no right to detain the goods. As to the freight for the goods 
C 221 ] put on board, and afterwards taken out, the learned counsel has 
relied with great ingenuity on Sodergreen v. Flight, That case, 
however, is distinguishable : it was there decided that the mas* 
ter had a lien upon the goods remaining on board, in respect of 
the freight due upon that portion of the goods, and also upon 
another portion which had been brought home and delivered. 
For the Court considered that the portion of the cargo which 
had been delivered, had been so delivered upon an understand- 
ing that the captain was to have-a lien for the freight of the whole 
upon the residue. But here no freight, to be properly called 
freight, can be considered as due in respect of that portion of 
the goods which was put on board, and afterwards taken away ; 
whereas in Soderg7'een v. Flight freight was due. Here we can- 
not be sure that any freight would ever have become due, in re- 
spect of the goods which were merely put on board. In order to 
entitle a party to freight, the goods must reach the port of des- 
tination, and be deliverable. How can we sajfr with certainty that 
this portion of the goods would ever have reached its destination? 
It is said, indeed, that the ship and the rest of the cargo did ar- 
rive : so they did ; but it does not necessarily follow, that if the 
whole had been on boprd, the ship with her cargo would have 
arrived. The ship would have been more deeply laden, or she 
might have been detained later, or other accidents, in conse- 
quence of having the whole cargo on board, might have prevent- 
ed her arrival. Here, perhaps, the ship-owners would be enti- 
tled to damages against the shipper for that portion of the goods 
which was taken away, but those damages would be in the nature 
of dead freight, as in the case of Phillips v. Rodie, If then the 
£ 222 ] captain had no right to detain the goods independently of this 
last clause, is it the proper construction to be put upon that 
clause, that it was intended by the parties to subject the goods 
to a lien ? If that were the intention, it would subject the goods 
to a lien for every breach of the charter-party, however minute; 
and the owner of the ship would be entitled to detain the goods 
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until he was paid a compensation for datnages, however small. 1814. 
That would be so monstrous as to make a construction leading 

HiRI EY 

to that consequence, absurd. We cannot, unless we were bound against 
by authorities, say that such ought to be its construction. Here Gladstone. 
the owner of the goods, being bound in a certain sum as a penal- 
ty, in like manner as the owner of the ship, it could only be the 
intention of the parties that the one should be subject to a lien, 
if the other was also subject to a corresponding lien. But the 
ship-owner could never have been subject to a lien, therefore it 
is a fair argument upon the construction to say that neither was 
it intended that the owner of the goods should be subject to a 
lien. Therefore the plaintiff is entitled to recover the three sums 

demanded. 

Judgment for the Plaintiff (a). 

(a) Dampierf J., was absent 



D 



I 223 ] 

Da VIES against Humphreys. if'."'^', 

EBT on the stat. 32 Geo. 3. c. 58., against the defendant. The stat. 32 
as town-clerk of the borough oi Pembroke^ for a penalty of does not* bind 
100/. The plaintiff declares, in the third count, that the defend- an officer of a 

!_• 1-ini m n \ • i Corporation, 

ant, being town-clerk, &c., and an officer oi the corporation, and having the 
having the custody of and power over the records of the same, on ^^^^^^^ ^|, ^^^ 
the 10th ol November 1812 (the same not being Christmas Day^ permit an^ 
Good Friday^ or Sunday)^ at Pembroke j one G. Oriel j and one J. corporation to 
Furlongj two freemen of the corporation, did, between the hours j"®*f^?/u*®^j" 
of nine in the morning and three in the afternoon, demand of the mission and 
defendant to permit them to inspect the books and papers wherein the^freemen ^^ 
the admissions and swearing in of freemen, burgesses, and other «&c. ofthecor- 
members of the corporation, and particularly the appointment of therefore 
the common councilmen of the corporation, were entered, and where the 

1 1 r 1 town-clerk of- 

did, at the time of making such demand, offer to pay the defend- fered to per- 
ant the sum of one shilling, pursuant to the statute, but that the ™oq of the^en- 
defendant so being such town-clerk, &c., then and there, upon tries made 
such demand of the said Oriel and Furlongy did refuse and deny of the admis- 
them, so being freemen as aforesaid, the inspection of such books "*^°^"^ .^ ^^ 
and papers, contrary to the form of the statute, whereby he for- Ijurgesses, bnt 

refused an in- 
spection of the common cooncil book, in which it was usual to enter the order for the admission 
aod«wearing in of the burgesses; held that he did not thereby incur a penalty. 
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1814. feited 100/., Sec. And, in the seventh count, he declares, in the 

• like form, but confining it to a refusal of the books and papers 

meaiMt wherein the admissions and swearing in of the freemen of the 
HvMPHRETs. corporation, were entered, on a demand made by one J. Leack^ 
and one P. Cavlfieldj two other freemen of the corporation, for 
[ 224 ] that purpose. Plea, Nil debet. At the trial before Bayley^ J., 
at the Herefordihire assizes, the two several demands, as alleged 
in these counts, were proved, and that one shilling was, on each 
demand, paid to the defendant by the persons making sach de- 
mands, and received by him. The defendant, on both occasions, 
offered to permit those persons to inspect all the entries made on 
stamps, of the admission and swearing in of burgesses, but re- 
fused to permit an inspection of any other books or papers, al- 
though he then had in his custody, as town-clerk, a book called 
the common council book, in which it was usual, among other 
matters unconnected with the subject of this action, to enter the 
names of the common council of the corporation (who are made 
out of the burgesses), and the order, with its date, of the com- 
mon council for their admission and swearing in, and that they 
were accordingly admitted and sworn in. It was also usual to 
enter orders made by the council for the admission of burgesses 
in the same book, among other matters unconnected with this 
suit, containing, in the same manner, the order, with its date, 
made at a common council for the admission and swearing in of 
the said burgesses (nominatim) at that or any future fortnight's 
court. And against several of their names is written " Sw.*' (with 
a date). Under the orders so made for the admission and swear- 
ing in of common councilmen, and burgesses respectivdy, the 
mayor and common councilmen sign their names, and after the 
making of such order for the admission and swearing in of bur- 
gesses, any person thereby ordered to be admitted and sworn a 
burgess, may be admitted at that or any other future court. The 
aforesaid entries of *< Sw." followed by a date, have, of late years, 
C 225 3 and since the burgesses have very much increased in number, 
been usually made; but formerly, when the burgesses were not 
so numerous, it was not usually though sometimes done. This 
common council book contained entries, in the above forms, c^ 
the names of many of the &rmer, as well as present common 
councilmen, and burgesses of the corporation. The ttitries on 
stamps, the inspection of which has never been refused by the 
defendant, and which are regularly made in books, exclusively 
i^ropriated to that purpose by the d^ndan^ are in thefoOow- 
ing form: 
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Town and borough o( Pembroke. A.B.j fanner, was admitted 1814. 

and duly sworn a burgess of this town and borough, the 29th 

day of November 1784, as by an order of council of the 18th Oc- agahui 
tober 1784. HuMPHRsVi. 

A verdict was found for the plaintiff on the two counts set 
forth, subject to the opinion of the Court upon the above case, 
whether the plaintiff is entitled to recover on these counts, or 
either of them. If the Court shall be of opinion he is entitled to 
recover on both, the verdict to stand; if on one only, the verdict 
to be entered accordingly. If he is entitled to recover on neither 
count, a verdict to be entered for the defendant. 

PeaJce^ for the plaintiff, submitted two questions; first. Whether 
a person in the situation of the defendant, having the custody of 
the records and entries of admission of the different corporators, 
is not bound to give inspection, as well of the original orders for 
their admission and swearing in, as of the entries of their actual 
admission and swearing in. And, secondly. Whether he is not 
bound to permit an inspection of the entries relating to the com- [ 226 ] 
mon councilmen. He said, that, though it was upwards of fifty 
years since the first statute passed, there did not appear to have 
been any decision upon the sulgect; but, comparing that statute 
with those passed subsequently upon the same subjeot, it seemed 
to have been the object of the legislature, from time to time^ to 
extend the right of search, and to give publicity to the entries 
relating to corporate titles. The first statute is 3 G. 3. c. 15. 
{Durham act), the fourth section of which, with a view to the 
election of members to parliament, enacts, *< that any candidate, 
Sec, upon demand, shall be permitted, at any time before and 
within a month after the election, to inspect the books and papers 
wherein the admissions of fireemen are entered, and to have co- 
pies thereof;" which clearly contemplates that there might be 
more books and papers than one, relating to the same entry. It 
afterwards imposes a penalty upon the officer, '^ if he shall refuse 
the inspection of such books and papers;'^ which words seem to 
point severally to the book containing the order for admission, 
and the stamped paper on which the admission shall be entered. 
And there appears to be good reason for this, for as the stamped 
entry, as in this case, discloses nothing more than the fact of the 
party's admission and swearing in on a particular day, in pursu- 
ance of a former order which it refers to, how can it be seen^ 
without an inspection of that order, whether he was duly ad- 
mtfled and sworn in, which must depend upon whether the order 



Davtbs 

against 
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1814. for his admission was made at a corporate meeting duly holden? 
Therefore, to give an inspection of the stamped paper, but with- 
hold the original order, would be to permit inquiry, but deny 
Humphreys, information. But farther, the *Durham act being found insuffi- 
C 227 ] cient, the stat. 12 Q. 3. c. 21. was passeil; the second section of 
which, " in order that it may be known what persons are, from 
time to time, admitted,*' enacts, " that any two freemen or bur- 
gesses, upon demand, shall be permitted, at any time whatsoever, 
between certain hours, to inspect the entries of admission of free- 
men, burgesses, or other inferior corporators." This was an ex- 
tension of the right of inspection to corporators, with a view^to 
their own government, and it enlarges the power of inspection 
by permitting it at all times, but it is admitted that this power 
does not relate to the entries of admissions of common council- 
men. Afterwards came the statute in question, 32 G. 3. c. 5S,j 
which was passed as well for corporation as for parliamentary 
purposes, and grants (5. 4.) " inspection at all times (except on 
the excepted days) to any member of the corporation, of the books 
and papers wherein the admission or swearing in of freemen, 
burgesses, or other members, or officers of the corporation, shall 
be entered." This statute is not, like the others, confined to the 
entries of admission only, but speaks of the admission, or swear- 
ing in, evidently treating them as distinct things. And great 
mischief might result to the corporators at large if it were in the 
power of the town-clerk to refuse them an inspection of the ori- 
ginal order for the admission and swearing in of any one corpo- 
rator; for, suppose the town -clerk to neglect making the stamped 
entry, the consequence would be, that as any person who has 
acted as a corporator for six years, is by this statute protected in 
his office, however defective his title may be upon the original 
order, the town-clerk wosld, by this means, be enabled to con- 
[ 228 ] ceal from every corporator the names of such persons whose titles 
were defective, until ifwas too late to object to them. 2dly, 
The entries relating to the admission of common councilmen, 
are within the comprehension of the last statute, for the words 
are " freemen, burgesses, or other members, or officers of the 
corporation," not ** other inferior corporators," as in the former 
act; and here, it appears that the common councilmen are mem- 
bers of the corporation. 

Lord Ellenborough, C. J. We do not sit here to make 
penalties, but to say whether they have been incurred. The sta- 
tute, in giving permission to inspect books and papers, meant 
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books where there are books, and papers where papers, in order 1814. 

that it may be known who are the members of the corporation, 

but not of every book and paper. It might, for any thing I know against, 

to the contrary, have been very convenient to have extended this Humphreyi. 

provision, but, in construing a penal act, we are only to look at 

what it has said and given. It only gives an inspection of the 

books and papers wherein the admission or swearing in shall be 

entered. Now, an order for the admission and swearing in is a 

very different thing, it does not make the party a corporator. 

Le Blanc, J. An appointment of a common councilman 
cannot be said to be an admission of a member of the corpora- 
tion. 

Bayley, J. The argument is, that an order for admission is 
a part of the admission. 

Verdict to be entered for the Defendant (a). 

JV. Owen was to have argued on the other side. 

(ja) DampieTy J., was absent. 



[ 9,29 ] 

The King against The Inhabitants of Beaulieu. Saturday, 

^ Nov. 19th. 

TTTPON appeal against an order of two justices, removing An invalided 
^^ Eutk Peters and her two children from the parish of Mil^ depot,'^who,*tn 
ton to the parish of Beatdietu both in the county of Southampton^ pursuance of 

., ••£•"!_•*" order from 

the sessions confirmed the order, subject to the opinion of this government, 

Court on the following case : . ^ absence^'upfn 

The pauper is the wife of Hans Peters^ and her maiden settle- agreeing to re- 
nient is in the parish of Beaulieu, Hans Peters is a Swede, Some pay for the 
years ago he entered into the British service, as a soldier in the |^^^^ which 
3d battalion of the 60th regiment of foot, and in 1806 was inva- renewed from 
lided, and sent to the depot at I/ymington, During the period i,y°fnrlough,' 
of his being at that depot, it was suggested to government by the for different 
commanding officer there, that it would be an economical plan three, six, and 
to give the invalids leave of absence, upon their agreeing to re- ^^jchhe^ro- 
linquish their pay during such absence. The suggestion was cured by going 
approved by government, and ordered to be carried into execu- f^,. them, was 

held not to 
gain a settlement by hiring and service for a year, not being sni juris lawfully to hire himself 
within the stat.S W, ^ M. c, 11., though before such hiring the mistress applied to the command- 
ing officer ^t the depot, to know if he.might hire himself for a year, and was told that he might, and 
during the year's service he received no pay, nor was called upoo,nor did periorm any military duty. 
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le 14. tion. In the beginning of the year 1 808, Hans Peters hired him- 

' self as a monthly servant to Mrs. Bowles, of Lymingtori, and after- 

agairS^ Wards, on the 20th of Jtdy in that year, being then unmarried, 
The Inhabit- hired himself to Mrs. Bowles for a year, and served such year in 

BsAcuEu. the parish of Lymington. Previously to this second hiring, Mrs* 
Bowles applied to the commanding officer at the depot, to know 
i£ Peters might hire himself for that period, and was told that he 
might. During the whole of his service for a year with Mrs. 
Bowles, he received no pay, nor was he called upon to perfbrm, 

[ 230 3 nor did he perform, any military duty ; but he used to go to the 
depot in Lymington from time to time, to get his furlough re- 
newed, which never took him more than half an hour. The com- 
manding officer, on his evidence, said, that he could send for him 
at any time, if the exigencies of the state required it. The books 
of the depot were produced, from which it appeared, that Peters 
was invalided in September 1806 ; that on the 25th of September 
1808, a furlough was granted to him till the 25th of December f 
that on the 23d of December it was prolonged till the 23d of June 
1809; that on that day it was prolonged till the 23d of October^ 
from thence to the 23d of December, and from thence to the 23d 
of April 1810; that he returned again to the depot on the 12th 
of February 1810, and was discharged on the 5th of N&oember 
1810. 

Selwyn, in support of the order of sessions, contended, that 
Peters did not gain a settlement by this hiring and service, inas- 
much as, by reason of his being a soldier at the time, he was not 
sui juris to hire himself for a year. And, 1st, he observed, that 
the 3 W. Sf M, c. II,, hy which persons might formerly have 
gained a settlement by delivery and publication of notice, ex- 
pressly excepted a soldier from the operation of that provision, 
until after the dismission of such soldier. From which he argued, 
that the 7th section of the same statute, which enabled persons 
to gain a settlement by hiring and service without delivery of 
notice, though not followed by a similar exception of the~ soldier, 
yet must be taken as subject to it, for the language is, << if he 
shall be lawfully hired," which means lawful as well in respect of 

C 231 3 the foregoing exception, as in other respects. But, independently 
of that objection, and upon the same principle on which it has 
been held that an apprentice, during the subsistence of his in- 
dentures (a), or a soldier who is a deserter (&), are incapable of 

(a) Rex ▼. Buekxngtmiy 1 Sbr. 582. ^ and see cases cited in note 9 jEosI, S07. 
(6) Rex V. TVoreoff, 9 Euf, S06. 
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acquiring a settlement by hiring and service, a settlement was 1814. 

not acquired in this case. The principle is, that to every coi>- 

tract there must be parties competent to contract; from which it a^^^ 
follows, that the party who hires himself as a servant must be The Inhabit- 
disencumbered from any other relation which may defeat the per- Beaumev. 
formance of his engagement ; for unless he be so, he is not free 
to contract, and if he be not free to contract, he cannot be law- 
fully hired. Now the obligation that results from the relation 
in which a soldier stands, is at least of equal force with that of 
an Apprentice ; his duties to the state may surely be placed in 
the same scale with the duties of the apprentice to his master ; 
both are incompatible with an unqualified engagement to serve 
another. Nor does the consent of the commanding officer to this 
hiring alter the case ; for supposing he had authority to give such 
consent, yet he could have sent for the man at any time accord- 
ing to exigencies ; his consent, therefore, was revocable ; and for 
this reason the consent of the master to the apprentice's hiring 
himself to another, will not entitle the apprentice to a settlement 
by hiring and service. Also Rea; v. Norton seems decisive of the 
present case, for the Court came to that determination, not upon 
the ground of the party's being a deserter, but because, being a 
soldier, be was not sui juris, and they expressly put it upon the [ 232 ] 
footing of the apprentice's case, which was decided, say the 
Court, not on the ground of its being an excepted case, or as 
standing upon any occult efficacy in the indenture of apprentice- 
ship, but on the broad principle of his not being sui juris. As to 
Sex V. Westerleigh (a), and Rex v. Winchconibe (J), perhaps the 
best way of considering those cases is, that the militia-man Is not, 
like the soldier, incapable of contracting for his service, but that 
he may do so, subject to the master^s dispensing with the ex- ' 
cepted month, in case he should be called out. And a distinc- 
tion seems also to have been observed in Rex v. Walpole^ St. 
Peters (c), and Rex v. Woburn (rf), between the nature of a militiar 
man's service, and that of a soldier in the line. 

Scarlett and Gaselee^ contra, denied that the words " lawfully 
hired," in the statute of W. 4* M,j were to be construed as being 
subject to the exception mentioned, which they said was made 
diverso intuitu, namely, that a soldier, who before the statute wa3 
not an object of removal, should not by notice, which was appli- 
cable only to persons who were removeable, become entitled to 
a settlement. And therefore the question was simply, whether 

(a) Burr. SU C. 753. (6) Doug. 591 . (c) Bwnr. S. C. 638. (<0 8 ^' *• "^9' 
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1814. the pauper's husband was lawfully hired. To try that question 
by the principle laid down on the other side, it cannot be doubted 

'^%^H^^ that he was competent to hire himself, for he had leave so to do, 
The Inhabit, and had purchased that leave by paying an equivalent for it in 

Beiaulieu. the relinquishment of his pay; by which * means he was disen- 

[ *2S3 ] cumbered from that relation, the fulfilment of which would have 
been incompatible with the performance of any other service. 
But though he was disencumbered, he was not divested of it ; a 
time might come when his services would be required, and there- 
fore he made known his situation before he hired himself, which 
was in effect hiring himself upon a condition that his duty as a 
soldier did not call him away; for so the law, which will not 
compel a man to contract beyond his ability, will imply, and that 
which must of necessity be implied need not be expressed. It 
may be asked, then, what rule of law is there against his so hir- 
ing himself, or whether there be any real difference between such 
a hiring, and a hiring for a year, either party to be at liberty to 
determine the contract, at any quarter of the year, giving a 
month's notice (a) ; or a hiring for a quarter of a year, and if the 
parties liked each other, to continue for the remainder of the 
year (6) ; or, as in several other cases of conditional hiring (c), all 
of which have been held to confer a settlement. And surelv if 
the two cases of the militia-men {d) be supportable, it follows that 
this must be. Although a month only was expressly excepted 
in those contracts, yet the duties of the militia-man might have 
called him away for a longer time, or even for the whole time he 
had contracted for ; a militia-man can no more contract for a 
period of service which shall be liable to no interruption, than 
can a soldier. And if, because some paramount duty may inter- 

[ 234 ] pose to defeat the performance of his engagement, a party shall 
be precluded from making any engagement at all, by the same 
rule a sailor, after he is paid off* at the end of a war, would be 
precluded from hiring himself, because, his name being still on 
the books, he is liable to be called upon again by the admiralty, 
in case the exigencies of the state demand his services; or if ^is 
rule were pushed a little further, every subject would be inca- 
pable of hiring himself, because his services may by possibility be 
required by the paramount call of the state. The services of an 
invalided soldier are but in a small degree more likely to be put 

(a) Rex V. Athei'lon, Burr, S, C. 203. (b) Rex v. Lidneyy Str. 950. 

(c) Rex V. New Windsor, Burr, S. C, 19. Rex v. Si, Ebbs, ib, 289. 

(d) Rex V. Westerleiffh, Burr, S. C. 753. Rex v. Winchcombe, Doug. 391. 
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under requisition than those of a subject; here, therefore, was 1814. 

the strongest probability of the party's being able to perform this 

contract, and he made known and provided for the alternative, against 

to which the mistress must be taken to have assented. The con- The Inhabit- 

Hilts 01 

dition, however, has not taken place, and he has served the whole Beaulieu. 
year ; therefore he has acquired a settlement The incapacity of 
an apprentice to contract for his service during the continuance 
of his indentures, is for this reason, that his indentures being 
under seal, cannot be dispensed with by a parol contract; but 
still if his master assent, he may acquire a settlement, by agree- 
ing to serve and serving another ; only for the above reason, it 
will be a service referable to the indentures. So Hex v. Norton 
was adjudged upon circumstances quite beside this case, for there 
the pauper was a deserter, and was guilty of an offence in the very 
act of hiring himself, and imposed upon his master by concealing 
from him his situation ; so that there was no ground for consi- 
dering it as a hiring upon an implied condition resulting from 
his situation, for that situation was not known to the master, and [ 235 ] 
if it had been, he would have been paiticeps criminis if he had 
hired him. 

Lord Ellenborough, C. J. To confer a right to a settle- 
ment by hiring and service for a year, as there are no words in 
the statute which qualify the general sense of the word hiring, I 
must take it to mean an absolute, unqualified, indefeasible hir- 
ing, that is, a hiring by which the party, who hires himself, 
has the power of communicating to the master an absolute 
right to his service for the whole time. In order therefore to 
do this, the party must be sui juris, and have the faculty of dis- 
posing of his own service. I think this case falls strictly within the 
analogy of the case of the apprentice, who in respect of his obli- 
gation to serve one master, is disabled from entering into a con- 
tract to serve another. However, the cases of the militia-men 
have been pressed upon our attentign. I would wish to speak 
of those cases, as of the decisions of persons who have gone before 
us so highly venerable, with all the respect that is due to them, 
and I would therefore avoid trenching upon them as little as pos- 
sible. But when I find them speaking of leaning in favour of 
settlements, and when I recollect that a pauper must be provided 
for somewhere, either as a settled inhabitant, or as casual poor, 
and when I find too that one of those decisions goes the length 
of holding, that eleven months may mean a year, I really am un- 
able, with all the respect I bear to those persons who decided 
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1814. them, to go along with them so far. Perhaps, therefore^ it may 

may be the best thing to say of the militia-men's cases, that they 

o^ains?* are to be considered as exceptions. Here it appears there has 
The Inhabit- been a hiring for a year, but not a lawful hiring in the sense of 
Beaulieu. an * effectual hiring. An effectual hiring is, where the servant is 
[ *236 ] enabled to give the master a quid pro quo. Had this person the 
power of so doing ? He had not* There was a halt and pause 
to be made four times during the year, until he should renew his 
furlough. If the question were raised upon special verdict, whe- 
ther this was an effectual hiring, understanding by that that the 
party must have a capacity of conferring what he stipulates for^ 
could it be argued upon a statement of these circumstances, that 
the pauper's husband really passed to the master an interest in 
the whole of his service ? His service in reality belonged to the 
crown, apd he could only contract for so much of it as was re- 
mitted out of the right of the crown. It appears to me there- 
fore that here has been no lawful hiring for a year ; inasmuch 
as the servant had not the faculty of communicating the service 
he contracted for. It is said, here was no frauds and that is true ; 
but there is the vice of the argument, for this is not a question 
between the master who hires, and the man who is hired, but 
whether a condition, which the legislature has imposed on this 
branch of settlements, has been complied with. The question is, 
whether this be such a hiring as the legislature intended. It 
seems to me that it is not, and that the reasoning in the case of 
the apprentice applies with full force to the present case. There- 
fore there not being such a hiring as the statute requires, the 
pauper's husband has not gained a settlement. 

Le Blakc, J. The pauper and her children have been re- 
moved to her maiden settlement, which removal has been con- 
firmed at the sessions. And the question now made is, whether 
or not she is entitled to a settlement from her husband. Her 
[ 237 ] husband was a person who originally had no settlement of his 
own ; and the doubt is, whether he has gained one by hiring and 
service. The case states him to be an invalided soldier in the 
British service, and under military orders at the depot. In that 
situation he was, no doubt, to all intents and purposes a soldier, 
and subject to a control and command inconsistent with his 
entering into any other absolute engagement to serve another 
master. While, however, he remained at the depot, a plan was 
devised for giving the invalids leave of absence, they agreeing to 
relinquish theur pay. Still the invalid was only to be absent on 
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snch leave as was granted, and that leave was to expire at a li^ 1814; 
mited period ; and if not renewed, he would be obliged to return .pT'T^ ^, 
to his duty under the penalty of being treated as a deserter. In against 
this situation of things, the pauper's husband enters into this '^\„"^o?*' 
contract. And the doubt is, if it be a lawful contract ; not law- Bbaulhev. 
ful, as it r^ards his being guilty of a crime, or as it affects his 
right to recover wages, but whether lawful within the meaning 
of the statute. I pass by the argument, that by the 3d and 4th 
of William the Third a soldier is made incapable of gaining a 
setdlement by notice, because I think it does not apply to the 
preset case. The question turns simply on this, whether that 
is within the meaning of the statute a lawful hiring for a year, 
where a person, who is under a legal disability in consequence of 
having entered into a different obligation which subjects him to 
be called upon whenever the exigencies of the state require, con- 
tracts the relation of servant absolutely for the period of a yeiur. 
In this view the case steers clear of the cases upon conditional 
hirings, where the party being perfectly sui juris, is capable of 
contracting, but reserves a power of determining the contract [ 238 ] 
wiA notice at any given time or times. For here at no time 
could the party make a valid contract for a year. He could not 
transfer to the master the control over his services for that 
time. Nor do the cases of Rea: v. Westerleigk^ and Rex v. 
Winchcambey respecting the militia^men, which have been parti- 
cularly pressed upon the Court, seem to me to be precisely in 
point. Those cases, which have decided that a militia-man may 
enter into a contract of hiring and service for a year, with a r^ 
servation of a time for performing his military duties, are not to 
be disturbed, but still they are not to be extended, and to be ap- 
plied to soldiers in the king's service, who contract in a way in^ 
compatible with the obligations of that service. The present 
case seems rather to fall within that class of cases which have de- 
cided, that if a man be under an engagement which obliges him 
to render to another his full services, he is incapable of entering^ 
into a lawful contract of hiring and service within the statute. 
Such was the apprentice's case ; and it makes no difference that 
the master to whom he is bound does not avail himself of his 
rights to call for the service of his apprentice. Such also was 
the case of Rex v. Norton; there indeed the pauper was a desert- 
er ; but the principle of that decision did not turn entirely on 
that circumstance. The term ^^ lawful hiring" was not construed 
according to the sense of whether the party, in making the en- 
VoL. III. Q 
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1814. gagement, was acting morally or legally wrong ; he was, indeed, in 
consequence of desertion, subject to military punishment; but 
the principle of that decision was this, that he was liable at any 
moment to be taken from the service of his master. His contract 
therefore was of that description which did not give the master 
[ 239 ] an absolute control over his services during the period contract- 
ed for. I would wish to lay out of the case all distinctions which 
do not apply to the true principle, viz. whether the party was in 
a condition to make the contract. Here certably nothing was 
criminal ; the mistress had notice, and so had the commanding 
officer ; and it is to be collected, from what is stated, that it was 
his opinion at least that it was not probable the man would be 
taken out of the service during the time ; but still he remained 
liable to be called on, whenever the exigencies of his military 
duty required, and in compliance with that duty was actually 
obliged at stated intei*va1s while he was in the service of his mis- 
tress, to repair to the depot and there present himself, in order 
to obtain a renewal of his furlough. It might perhaps have been 
renewed by means of an application by letter, without personal 
attendance, but still the terms upon which the leave of absence 
was granted, were for a limited time only ; and unless he had re- 
turned at the expiration of that time, he would have been liable 
to be apprehended as a deserter. And as to his being able to 
renew the furlough in so short a space of time as stated, that 
will not alter the question ; the law must be the same, whether 
the mistress lived 100 miles off the depot, or in the same town. 
It seems to me, therefore, that the husband of this pauper did 
not gain any settlement at Lymington by this hiring and service, 
inasmuch as he was incapable of entering into a lawful contract 
within the statute. 

Bayley, J. I am so unfortunate as to entertain a different 
opinion ; and to think that this hiring was sufficient to confer a 
settlement at Lymington. I do not find it mentioned in the act 
of parliament, that there must be an indefeasible, but only a law- 
ful hiring. Here there certainly has not been an indefeasible 
hiring, but I think there has been a lawful hiring, for a year, sub- 
ject to be defeated in one event, but that event on which it mi<rht 
have been defeated has not occurred. Under these circum- 
stances, it seems to me that we should be doing no violence to 
the act of parliament by holding that this was a sufficient hiring 
for a year to confer a settlement. The words of the act are, " if 
any person shall be IwmfMy hired'^i and it is agreed that here 
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was nothing unlawful in the hiring; that is^ that the person who 1814. 

hired himself had a power to contract for a year, provided he 

was not taken out of the service by his military duties. The mis- against 

tress was sriven to understand that he was liable to be taken '^^^ Inhabit- 

° , ants of 

away ; there was therefore no improper concealment, and the Bbauubu. 
contract was such as the party contracting might lawfully make^ 
subject to the above understanding, being made at a time when 
he was sui juris. It was certainly, as I have said, liable to be 
defeated, but so may many other contracts, which nevertheless 
would be sufficient to confer a settlement. To instance in one 
particular, namely, the case that has already been put in argu- 
ment. Suppose the master of a servant, having occasion to go 
abroad, was to say to his servant, whom he left at home, I may 
be absent only six months, or possibly I may be absent five 
years ; in the mean while take you care, in the bargains which 
you shall make, that you keep yourself at liberty to come back 
to me on my return. Suppose under these circumstances the 
servant does enter into a contract with another master to serve 
him for a year, provided his former master should not in the 
mean time return, I apprehend that that would be a good and 
valid contract of hiring for a year, such as would confer a settle- [ 241 ] 
ment. The case oi Rex v. Norton seems to me perfectly distin- 
guishable ; because, there the servant in the very act of making 
the contract was doing that which was unlawful. He was a de- 
serter, and beside that, he never apprised the master of his si- 
tuation, who was deceived by this concealment, and did not ac- 
quire that control over his service which he, the master, had a 
right to expect. Every moment of his continuance in the ser- 
vice was an illegal act. So in the case oY an apprentice, if he 
contracts to enter into the service of another, he does so either 
with or without the consent of his master. If with the consent 
of his master, it is a service to the second master under the in- 
denture ; and he gains a settlement by such service, it being re- 
ferable to the indenture. If he hires himself to a second master 
without the consent of his first master, it is an illegal act on his 
part, and he is not in the terms of the statute lawfiiUy hired. 
The cases of the militia-men are certainly not such as I should 
choose altogether to rest my opinion upon ; in the first of them 
(a) the pauper was only probably liable to be taken out of the 
service for one month ; however, he was possibly liable to have 
been taken out for the whole year, if the crown had thought fit 

(«) TUx V, WesterUigh^ Burr. S. C. 753. 

Q2 
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1814. to require his setvices. The bargain was this : I will serve for 
a year, but may have occasion to attend my duty as a militia- 
man for about a month; but if I am taken out of your service, I 
The Inhabit- ^ju pay another id serve in my place, or make allowance in my 
Beaulieu. wages for the time of absence. Now if that, which to-day is con- 
tended to be an objection, is valid, it would have been open in 
that case to have objected, that the party was not in a conditioo 
to make any contract at all to serve for any portion of time, be- 
cause he was liable to be called upon in another service dur- 
ing the whole time ; but yet that hiring was held sufficient. As 
to the doctrine that settlement^ ought to be favoured, it is not a 
doctrine on which I rely ; because I conceive it to be in the eye 
of the law a matter perfectly indifferent where the party is settled. 
The next case of JRea: v. Winchcombe is open to the objec- 
tion that there was a service but for eleven months. However, 
without the aid of these cases it seems to me that here the party 
was sui juris, to enter into the contract; that this was a contract 
which was only defeasible, and would confer a right of action to 
the master, if the servant absented himself on any other grounds 
except that of his being called upon by the act of government. 
For these reasons, and as I do not find any tlnng in the statute 
but the word lawful, to limit the nature of the hiring, and inasr 
much as there has been a defeasible hiring for a year, which has 
not been defeated, and the party who was hired committed no 
fraud, but communicated the circumstances to the person who 
hired him, it strikes me, that this was a sufficient hiring to con- 
fer a settlement. 

Orders confirmed (a). 

(a) Dampiery J., v/as absent. 
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The King against The Inhabitants of Dodderhill, in 

Wych, otherwise Droitwich. 



A servant in HpHE Court of Quarter- Sessions for the county of Worcester 
hirecfto serve discharged an order of two justices for the removal of John 

forthew^kly JJHI^ his wife and children, from that part of the parish of Z>ch2- 

board, washing, and lodging, except in the harvest-month, when his wages were to be increased 
to 105. 6d, per week, ana then again reduced to ^$;, does not gain a settlement, for that is only a 
weekly hiring. 



IN THfi FfFTY-PIFTH YeaR OF GEORGE III. 245 

derhtU lying in the borough of Wj/ch, otherwise Droitxmchy to the 1814. 
parish of St* PetcTy in the said borough, subject to the opinion — — 
of this Court on the following case : ^ '^S*^ 

John Hilly the pauper, being legally settled in Wolverby^ hired The inhabit- 
himself as a servant in husbandry to one Broady who occupied a Dodderhill. 
&rm in the parish of St. Peter^ to serve him for the weekly wages 
of four shillings, board, washing, and lodging, except in the 
harvest month, when his wages were to be increased to ten shil- 
lings and sixpence per week, and then again to be reduced to 
four shillings. At the time of the hiring nothing was said as to 
the length of time the pauper was to continue in the service of 
Broad. Under the above hiring the pauper served Broad eight- 
een months in St. Peter^s, residing there, and receiving the four 
shillings per week, as agreed upon, except during the harvests- 
month, when his wages were raised to ten shillings and sixpence, 
and at die end of that time fallen again to four shillings. 

Peake, in support of the .order of sessions, relied On Bex v. 
Pncklechurch (a), and the rule there adopted, after a cohsidera- [ ^44 ] 
tion of all the cases upon the subject, '^ that where nothing is said 
in the contract about time, but only a reservation of weekly 
wages, it is only a weekly hiring." Such, he said, was the case 
here ; for Rex v. Dedham (i) shews that the reservation of higher 
wages in the harvest-month does not necessarily import that the 
parties intended more than a weekly hiring : there the servant 
let himself summer and winter, yet as it was at so much a week 
it was held to be but a weekly hiring. And if the mention of 
summer and winter, which comprises the whole year, had not the 
effect of altering the import arising from the reservation of week- 
ly wages, a fortiori, the mention of the harvest-month, which is 
but a small portion of the year, shall not have that effect. Nor 
is this case like Bex v. Hampreston (c), and that class of cases, 
where, upon a hiring at weekly wages, with liberty to part at a 
month's notice, it has been held a hiring for a year; because 
there the introduction into the contract of a month's notice being 
inconsistent with a weekly hiring shews that the reservation of 
weekly wages could not be intended to control the duration of 
the contract. 

Pidler (with him Abbott\ contra, agreed to the rule in Bex v. 
Pucklechurchy but he relied on these two circumstances to shew 
^t the parties contemplated a yearly hiring, 1st, that he was 
hired as a servant in husbandry, the period of which service is 

(a) 5 East, 58S. (&) Bwr. S. C, 653. (c) 5 T. R. ^05. 
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1814. usually for a year ; next, that exception was made in the har- 

vest-month, which could not reasonably be referred to any thing 

against ^^se than that the parties were providing for the relation of master 

"^^^ ^t^^f^^' * ^^^ servant beyond the period of a week ; and if so, it became 
DoDDERHiLL. a hiring unlimited in duration, and therefore was a hiring for a 

[ *245 ] year. And he cited Bea: v. Hampreston (a), and Rex v. Bird-- 
brooJce (i). 

Lord Ellenborough, C. J. I take the rule of law to be, that 
if no particular time is expressed for the continuance of the ser- 
vice, or is reasonably to be implied, a hiring for a year is to be 
intended. But it has also been laid down, that a reservation of 
weekly wages imports a hiring by the week, unless the inference 
which arises from the reservation of weekly wages be repelled by 
other circumstances. Where there is a liberty to part at a 
month's notice, that imports that as there must be a month to 
determine the contract, the reservation of weekly wages is not to 
limit the duration of the contract, and therefore it becomes a 
hiring unlimited in duration, which the law terms a general hir- 
ing, or a hiring for a year. What is the case here ? The hiring 
is at weekly wages, except in the harvest-month, when the ser- 
vant is to be paid according to a higher rate of weekly wages 
during that month; he is to be paid 105. 6d. per week, the par- 
ties contemplating the possibility of the service continuing dur- 
ing the harvest-month. If the exception had been "^br the 
harvest-month," instead of " in the harvest-month," it might have 
afforded a more plausible argument that the contract was meant 
to endure, at least for the period of a month ; or if instead of 
105. 6d. a, week, it had been stipulated that the servant should 
receive two guineas for the month, that would have reported a 

[ £46 ] consolidated month, and might have repelled, on the same prin- 
ciple as the month's notice, the inference arising from the reser- 
vation of weekly wages ; but that is not the language of this con- 
tract. All that is stated here is the payment of weekly wages, 
which, according to the cases, controls the duration of the con- 
tract. 

Le Blanc, J. I am of the same opinion. The case is per- 
fectly clear. The pauper was hired as a servant in husbandry at 
weekly wages, which is a weekly hiring, because if there be no- 
thing else to ascertain the duration of the hiring, the payment of 
the wages shall ascertain it. Is there any circumstance here to 
shew that the hjxing was intended to be for more than by the week? 

(/i)5r. R205. (6)4T. R,245. 
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If there be any such circumstance, then it will be a yearly hiring^ 1814. 

unless it can be shewn that it was intended iq be for a less period. 

Now the only circumstance is this^ that in the harvest-month against 

the weekly wages were to be increased, and afterwards reduced. '^^ Inhabit- 

Is that more than was expressed in Ilea; v. Dedham^ where the Doddersill. 

pauper let himself at 65. a week, summer and winter ? That was 

understood if the parties should happen to go on together sum« 

mer and winter, and so it must be understood here if they 

should continue until the harvest-month. So in B£x v. Mil" 

cham (a), a hiring at so much a week for as long time as the 

master and servant could agree, was held to be a weekly hiring, 

being a hiring for so long as they could agree from week to 

week. Here it is in effect so long as the parties can agree, and 

if diey should go on to the harvest-month, then from week to 

week at a higher rate of wages during that month. 

Bayley, J. There is nothing in this case to shew that the [ 247 ] 
master bound himself to keep the man, or the man to serve the 
master, for a year. The parties were only providing, that in 
case the weekly contract should continue up to the harvest- 
month, the weekly wages should be increased. There was no 
obligation either upon the master or the servant to continue it 
beyond the week. 

Order of Sessions confirmed {b). 

(a) IS Easty 351. (Ji) Dampierj J., was absent. 



The King against The Inhabitants of North Duf- Saturday, 

° . Nov. 19th. 

FIELD. 

UPON appeal, the Sessions for the East Riding of the county Where ^^% 
of York confirmed an order for the removal of John Barnard^ S,em*b"er8*of a 
his wife and children, from the township of Spaldington to the managing 
township of North Duffield^ subject to the opinion of this Court a corporation, 
upon the following case:- '^ZToK'^ 

By the SSd G. 3. " for building a bridge over the river Der^ bridge, and 

the tolls there 
of, demised the toll-house and tolls to the pauper, for one year, reserving a rent to the corpora- 
tion, and a power of re-entry, but the demise was not under the corporation seal, but only under 
the seals of the five individual members ; held that the pauper did not gain a settlement by 
occupying the toll-house and tolls above forty days, and that his having paid rent for the same 
made no difference, the annual value of the toll-house, without the tolls, not exceeding 61, 
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1S14. toent^ ice*, certain persons are constituted a corporation, by the 

xiame of tlie company of proprietors of the Deiment bridge, and 

t^ttir^^ are empowered to have a common seal, &c. In pursuance of 
l5be iBlrabit- this act a bridge was built over the Derwent, called Bubmth 
• North Bridge^ and a house erected, where tolls are collected by virtue 
DuFFiELD. Qf the act. In February 1811, the pauper entered into the occu- 
[ 248 ] pation of this toll-house, and the tolls there received, in pursue 
ance of an instrument of that date, by which five persons, there- 
iii described as five of the members of a committee appointed 
for managing and carrying on the a£Pairs and business of die 
company of proprietors o( Derwent bridge, demised to the pau- 
per, his executors, administrators and assigns, the toll-house 
and toll-bar, together with the pontage and tolls, dues, pay- 
ments and duties arising therefrom, to hold for one year, at the 
rent of 126/. by monthly payments; and the pauper, together 
with one HoLtby his surety, covenanted with the said five per- 
sons to pay to the said company, or their treasurer, the said 
yearly rent, at the several times; and that in default iheveoSit 
should be lawful for the company, or their treasurer, to enter 
upon the toll-house. Sic. and receive the tolls, &c. This instru- 
ment was signed and sealed by the respective parties, but the 
seals of the said five persons were only their private seals, and 
the corporation seal was not affixed to this instrument. The 
pauper continued in the occupation of the toll-house and the 
tolls above 40 days, and paid rent for the same. The toll-house 
is situate and the tolls receivable in the township of North Duf- 
Jield. The annual value of the toll-house did not exceed 5/., but 
the annual value of the tolls greatly exceeded 10/., and they were 
let for 70/. 

Topping in support of the order of sessions contended thut 
the pauper acquired a settlement in North Dujffield by the occu- 
pation of the toll-house and receipt of the tolls. He admitted 
that Rex v. Chipping Norton {a) decided that an interest in tolls 
[ 249 ] under a parol demise from a corporation, which can only de- 
mise by deed, would not confer a settlement; but he said that 
in Wood V. Tate (6), which was a later case, it was considered 
that a demise of lands by a corporation, not under the corpora- 
tion $eal, would entitle the servant of the corporation to avow 
the taking a distress as upon a demise by the corporation, the 
tenant having paid them rent. So here, though the company 
have made the lease, as Man^ld^ C. J., observed in that case, 

(a) 5 Eaaif 239. (/>) 2 iV. R, 247. 
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in a blundering manner, it cannot be doubted that tbey meant 1814u 

to demise the tolls, for the rent as well as the power of re-entry 

are expressly reserved to them, and the tenant has paid them agedm 
rent It follows, therefore, from *that case that the company Th® InhaMt- 
might have distrained for the arrears of rent under this demise ; North 
and if the demise would be good to warrant a distress under it, it ^^^^^^^' 
seems difficult to conceive why it may not also be good to confer 
$L settlement. 

Scarlett and Coltman, contra, maintained, that Wood v. Tate^ 
so far from being in favour of the settlement, was an authority 
the other way, for there the demise, by reason of its not being 
under the corporation seal, was held void ; but the tenant hav- 
ing paid rent to the corporation for the lands, that was consi- 
dered as an admission on his part that he held under them* 
But that cannot be with respect to tolls, which are an incorpo- 
real hereditament, and therefore are not capable of being holden 
except by deed. 

Lord Ellenborough, C. J. The residence in the toll-house, 
if it had been of sufficient value, might have answered the pur- r 250 1 
pose of a settlement, but there the value fails; and the tolls are 
not things which lie in tenure, but only in grant; therefore 
without a deed, an interest in them could not pass. In the case 
cited, putting the lease out of the question, the party admitted a 
tenancy by the payment of rent. 

Le Blanc, J. In Wood v. Tate the plaintiff in replevin was "^ 

the party distrained upon, and had paid rent to the very per- 
sons by whose authority the distress was made ; he was therefore 
estopped from denying that he held under them. He had ac- 
knowledged a holding by the pajrment of rent. 

Bayley, J. Wood V. Tate shews the distinction between land 
and an incorporeal hereditament 

Orders quashed (a). 

(a) Dampier^ J., was abseat. 
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Saturday, The KiNG ogaitist The Inhabitants of Billingshurst. 

2V«w. 19th, ^=* 



A pers<Mi, 
whose baptis- 
mal and sur- 



nnHE Quarter-Sessions upon appeal confirmed an order for 
the removal of George Smithy his wife and children, from 



name was A. ^1,^ parish of Salehurst to the parish of Billingshurst in Sussex^ 
ried, by banns, subject to the opinion of this Court upon the following case: — 

The pauper, whose baptismal and surname is Abraham Lang" 
ley^ and whose legal settlement is in * Billingshurst^ was married 
to his present wife in the parish of Lamberhurst^ by banns, about 
four years ago, by the name of George Smith, Previously to 
his marriage he had resided about three years at Lamberhurstj 
during which time, and from his first coming into that parish, 
and during all the time he remained there, and afterwards until 
and at the time of his removal, he was known by the name of 
George Smith only. The wife and children have no settle- 
ment in Billingshurst, unless they have acquired one by the mar- 
riage, 
valid, and, Courthope and Bowen in support of the order of Sessions, con- 

wife and chii- tended that the marriage was valid, and therefore that the wife 

dren entitled 
to the hos- 
band's settle- 
ment. 



by the name 
of G.iS., 
having been 
known in the 
parish where 
he resided, 
and was mar- 
ried by that 
name only, 
from his first 
coming into 
the parish till 
his marriage, 
which was 
abont three 
years; held 
thiljt the mar- 
riage was 
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and children were entitled to the husband's settlement. And 
they argued that the stat. S6 G. 2. c. 33. which directs " a no- 
tice in writing of the true christian and surnames of the parties 
to be delivered to the minister,'' &c.'was well satisfied in this 
instance by the name of George Smith, that being the name by 
which alone he was known at the place o^Lhis residence, and 
which he had gained by reputation. It cannot be doubted that 
both by the ecclesiastical and common law a name which a man 
has acquired by reputation may stand in the place of his true 
name. In Frankland v. Nicholson (a). Sir Wm. Scott expressly 
states " that there may be cases where names acquired by gene- 
ral use and habit may be taken by repute as the true christian 
and surname of the parties ;" and afterwards, addressing him- 
self more particularly to the point now in question, " if," says 
he, '^ a person has acquired a name by repute, in fact the use of 
the true name in the banns would be an act of concealment that 
would not satisfy the public purposes of the statute ; therefore I 
do say that names so acquired by use and habit might supersede 
the use of the true name." That was a case indeed where the 

(a) See note 1., at the end of the case. 
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assumption by the wife of a false name being considered as a 1814. 

fraud upon the husband, the marriage was held invalid : and so 

in a subsequent case of Pougett v. Tomkyns (a), where the pub- ^ai^ 
lication by a false name was a fraud upon the parental rights of Th« Inhabit)- 
the father, the same conclusion was come to. But several other Bulings- 
cases in the same court have decided that the want of a strict hurst. 
adherence to the real name, if there be no fraud, and especially 
if the party has acquired a name by reputation, will not vitiate 
the marriage {b\ Considering also the question as it stands at 
the common law, it will be found that the marriage act is only 
confirmatory of the ancient law, as it stood upon the 25 H. 8. 
and the Canons. The marriage act confines the publication of 
banns to three Sundays^ which before that might have been on 
three holidays (c), the object of which was to secure notoriety; 
Now that object has been attained in this instance in the best 
manner possible by the publication of the acquired name, for in 
the words of Sir W. Scotty the use of the true name would have 
been an act of concealment, the acquired name having super- 
seded the use of the true name. Somewhat analogous to this is 
the plea of misnomer of the defendant, in which it is usual for 
the defendant to plead not only that he was baptized by the 
name, but that he hath always been known by it, and to nega- 
tive that he was ever known by the name of suit, and the plain- 
tiff may reply that he is known by the one name or the other. [ 253 ] 
And according to Holty C. J., in Holman v. Walden {d)y to say 
that he was baptized, without saying, and known by such a 
name, is not sufficient ; " one may have," said he, " a nomen 
and cognomen, who was never baptized. Also he thought it 
could not be a sufficient answer for the defendant to say he was 
baptized by the name of A.^ without averring also that he was 
ever called and known by that name." So Co. Lit. 3. sheweth 
that a grant may be good, though it be not by the name of bap- 
tism or surname, if it be by a known name. Again, 2 Roll. 
Abr.^ Graunt B. " if a man be baptized by the name of J., and 
is known by another name, if he grant by that name by which 
he is known, it is good." Here the stati|te does not make the 
banns void, except in one instance, viz. where the parents or 
guardian^ forbid them {e) ; and though it enacts that all mar- 

(a) See note 2., at the end of the case. 
ip) See note 3., at the end of the case, 
(c) Canons, 1603. Can. 62. See Gibs, 511. (d) Salk. 6. (c) S, 3. 
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riages solemnized without publication of banns shall be void {a\ 
that may mean, as in the case of the statute of apprentices (6)9 
voidable by the parties themselves, but not void for collateral pur- 
poses, such as a settlement, where the parties themselves do not 
complain. 

lyOyly and Zrong", contra, after observing that doubts were 
entertained at the Commons upon the validity of this marriage, 
contended that it was void, by reason that the banns were not 
published in the true christian and surnames, but more espe- 
cially in the true christian name, of the party. And first as to 
the argument that the marriage act had for its object to insure 
notoriety to the marriage, and that if that was attained the pur- 
poses of the act would be satisfied ; they answered, that if that 
were so, then it would be enough if publication were made by 
any description by which the party is generally known, without 
naming him, such as his name of ofiice, or as parson or lord of 
such a manor or parish. But the statute is precise that it shall 
be in the true christian and surnames. Perhaps a different con- 
sideration may be due to each of these, for according to Co. Lit, 
S. ^ a man may have divers names (i. e. surnames) at diveris 
times, but not divers christian names." And the reason of this 
seems to be, that the surname probably originated in some acci- 
dental circumstance of property, person, or occupation, peculiar 
to the individual, which therefore might vary with circumstances. 
But the christian name being imposed at bis baptism, by a 
solemn act inseparably connected with his religion, could not be 
changed except at his confirmation, in which case, as was re- 
solved by all the Judges in Sir JP. Gawdifs case, he shall after- 
wards use his name of confirmation {c).] So in Com. Dig. Abater 
ment. E. 18. {d) it is laid down, ^ that the defendant shall plead 
misnomer of the plaintiff if his christian name be mistaken, 
though he be known by the name by which he sues, for be can 
have but one name of baptism, and ought to sue by his true 
name." But it is otherwise with respect to his surname. Ibid. 
E. ig. And this may be set against the supposed dictum of 
Lord Holt in Holman v. Warden^ and is in concurrence with 
the authorities above quoted. Whatever may have been the an- 
cient law before the marriage act, it wiU be found that since that 
time the rule of the ecclesiastical court has been to enforce a 

(a) S. 8. (6) 5 Eliz. c. 4. s. 41. Sec Rex ▼. /». Nicholas, Burr, S. C. 91. 
(c) Co. LUt. 3. 2 RoU. Ab. 135. {d) See also Bac. Ah.y Misnomer, B. 
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rigid observance of the forms prescribed by the act) insomuch 1814. 

that in one case the Court felt itself compelled, though there 

was no ground to suspect fraud, to hold the marriage void, be- t^ainS^^ 
cause the banns were published on Christmas day instead of Sun^ '^^^ Inhabit^ 
day {a). And m Pougett v. Tomkyns^ though much certainly Bilungs. 
turned upon the fraud, it is difficult to conceive that it was the «»»«t. 
only ground of decision, because if it were, it was allowing one 
of the parties to avail himself of his own fraud to avoid the mar- 
riage. FranJcland v. Nicholson was a mixed case, not altogether 
resting on the fraud, but partly also on a general view of what 
the statute intended by the rules which it prescribed ; and Sir 
W. Scott said, ^^ that he did not hold it to be necessary that 
there should be actual fraud on the individual party; it was 
enough if the thing led to a probability of fraud." Accordingly 
Mather v. Ney (J)) is an express decision that, in the absence of 
any circumstance of fraud, if from mere levity, as it was there 
said^ the publication of banns be in a wrong name, the mar- 
riage is void ab initio. Here, the publication of banns, admitting 
a surname by repute to be well enough, was for the reasons 
above alleged in a wrong christian name, and it is an inference 
of law that that was for the purpose of concealment; or if it be 
necessary to shew fraud in fact, here, it may be said, if the 
publication had been in tlie real name of this pauper, it must 
have awakened suspicion, and led to inquiries how it happened 
that a man who was known by one name should have the banns 
published in another. As to the argument that this marriage 
is not void, but only voidable by the parties, it is sufficient to [ 256 ] 
answer that the statute has expressly enacted that all marriages 
without publication of banns shall be null and void, and a pub- 
lication of banns in a wrong name is as if there were no publi- 
cation. And though the statute relating to apprentices has been 
held to mean that the indentures shall be voidable only, that 
was because the statute imade them void for the benefit of the 
parties, which benefit they may waive if they please, but this act 
is made against both parties (c). 

Lord EiXENBOROUGH, C. J. All that the law requires on 
this subject is, that marriages shall be solemnized either by li- 
cence, or publication of banns, otherwise the stat. 9,Q Geo. 2. c. 
33. s. 8., declares that they shall be void. The statute does not 

(a) The name of this case was not mentioned. 

(6) See note S.^ at the end of the case. 

(c) Per Lord MansfUld^ in Chilham ¥• Preston, Burr, S, C. 486. 1 Bh Rep, 19)8. 
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1814?. specify what shall be necessary to be observed in the publica- 
— — tion of banns; or that the banns sHall be published in the true 

'^^a^r names ; but certainly it must be understood as the clear inten- 
The Inhabit- tion of the legislature that the banns shall be published in the 

Billings- true names, because it requires that notice in writing shall be 
HURST. delivered to the minister of the true christian and surnames of the 
parties seven days before the publication ; and unless such no- 
tice be given he is not obliged to publish the, banns. The ques- 
tion then is, has there been in this case, that which is required, 
a due notification by the minister, on a Sunday^ in time of di- 
vine service, of one of the persons intending to contract mar- 
riage. Now it appears that such notification has been made by 
the name of George Smithy by which name alone the party was 
known in the place where he resided, and which he had borne 

[ 257 ] for three years prior to the celebration of the marriage, in that 
place, and that he was not known there by any other name. It 
would lead to perilous consequences if in every case an inquiry 
were to be instituted, at the hazard of endangering the marriage 
of a woman, who had every reason to think she was acquiring 
a legitimate husband, whether the name by which the husband 
was notified in the banns were strictly his baptismal name, or 
whether at the period of his baptism he may not have received 
some other name. What the consequences might be of encou- 
raging such inquiries, as to the avoiding of marriages, and bas- 
tardizing the issue of them, it is not very difficult to imagine. 
The object of the statute in the publication of banns was to se- 
cure notoriety, to apprize all persons of the intention of the 
parties to contract marriage ; and how can that object be better 
attained, than by a publication in the name by which the party 
is known? If the publication here had been in the name of 
Abraham Langley^ it would not of itself have drawn any atten- 
tion to the party, because he was unknown by that name, and 
its being coupled with the name of the woman who probably 
was known, would perhaps have led those who knew her, and 
knew that she was about to be married to a person of another 
name, to suppose either that these were not the same parties, or 
that there was some mistake. Therefore the publication in the 
real name, instead of being notice to all persons, would have 
operated as a deception ; and it is strictly correct to say, that 
the original name in this case would not have been the true 
name within the meaning of the statute. On these grounds I 
think that the act only meant to require that the parties should 
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be published by their known and acknowledged names, and to 1814. 

hold • a different construction would make a marriage by banns a 

snare, and in many instances a ruin upon innocent parties. The againgt^ 
Court therefore cannot lend itself to a construction which would The Inhabit* 
be pregnant with such consequences. Billing&- 

Le Blanc. J. This question comes before the Court under HUHix. 
circumstances which strip it of any thing like fraud. The pau- L *^* J 
per who was known in the parish by the name of George Smith 
only, is notified to the minister by that name, and the banns are 
regularly published in that name in the parish church. And 
the objection is, that the marriage is null and void, because the 
name of George is not the true name by which he was baptized, 
and because Smith is not his true surname ; wherefore it is argued 
that this was a marriage without publication of banns. It is 
material to look to the marriage act in order to see in what way 
it directs the banns to be published. The only clause which di- 
rects the true christian and surnames to be used is the second, 
and that has reference to the notice to be given to the minister; 
it requires that a notice in writing shall be delivered of the true 
christian and surnames of the persons to be married. A subse- 
quent clause (5. 8.) forbids any person to solemnize marriage 
without publication of banns, unless by licence, under the pain 
of being adjudged guilty of felony, and provides for the punish- 
ment of persons who shall so do ; and then it concludes << that 
all marriages solemnized without publication of banns or licence 
shall be null and void to all intents and purposes." To be sure 
the argument here must necessarily be, that a marriage by 
banns which are published not in the true christian and sur- 
names of the parties, is a marriage without publication of banns. [ 259 ] 
But I cannot accede to that argument, recollecting what was the 
object of this provision in the marriage act. The object of it 
was to insure notoriety to the transaction; and I think, the Court 
recollecting that, cannot say that a marriage by banns, publish- 
ed in the names by which alone the party was known, is a mar- 
riage without publication of banns. The argument is, that a 
marriage by publication of banns means by publication of banns 
in the real names of the parties only ; but the statute has said 
no such thing. If the banns be published in the names of the 
party by which alone he is known, and there is no fraud, whe- 
ther that be the true christian or surname of the party or not, 
I think the marriage is good within the meaning of the statute. 
Therefore I am of opinion that upon the present occasion every 
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thing was done that was sufficient tt) ^ve that notificafion of 
the marriage, which it was the object of the marriage act to in- 
sure. 

Per Curiam (a), Order of Sessions confirmed; 

(a) Dumpier, J., was absent. 

NOTE, No. 1. 

The following is a Minute of the Sentence delivered by Sir William 

Scoity in the case cited. 

Consistory Court of London, Wednesday, May 29, 1805. 

Frankland against Nicholson, falsely calling herself Frankland. 

THIS is a proceeding for nullity of marriage, which is admitted to have been 
had in effect between Anthony Frankland and Ann Nicholson, on the ground of an . 
improper publication of banns, she having been described in the banns by the 
assumed name oiRoss. This suit is founded upon the marriageact, wMcfa directs 
that there must be publication of the true christian and surname of the parties. 
I think proper to observe, that the rule to be applied to it, if it had rested upon 
the old ecclesiastical law of the country, would be the same as if no marriage act 
had subsisted. By that law the publication of banns is necessary ; marriage is 
a contract by which the relation of parties to the public is materially altered ; it 
is a contract which is to be entered into by the parties with all public notoriety^ 
and which is to be performed in a public place. The high importance of this 
contract has required by the known law of the country, and every christian 
country, that there shall be a publication of banns, to give validity to a contract' 
sui generis. The word '^ banns ", in the old German language, signified' a pobli- ^ 
cation, meaning that there should be a previous notification generally to the 
world, that all persons may have notice that such and such persons are going to 
be married. This condition is never relaxed but by dispensation in the way of 
licence. If this be 90, what is the publication the law requires ? I think nothing 
can be more clear than that the publication should notify, what it is fit the worid^ 
for public purposes, should know, that such persons are going to enter into that 
state and condition of lifi^. A publication that A. and B. were going to be mar- 
ried, when in fact it was C. and D., would be a nullity in itself^ and consequently 
a marriage grafted upon it must be a nullity likewise ; and though later times 
have introduced a very relaxed practice, yet by the kuown law of the coontry it \ 
requires a publication by banns, at least where not dispensed with by the ordi- 
nary, which the statute law reafiirms and strengthens. Now it has been argued 
that the true and proper christian and surname of the party cannot be altered 
but by proper authority, by the king's licence, or an act of the legislature : yet 
there may be cases, where names acquired by general use and habit may be 
taken by repute as the true christian and surname of the parties. If a person has 
required a nanae by repute, in fact the use of the true name in the banns would 
be an act of concealment, that would not satisfy the public purposes of the sta- 
tute ; therefore I do say the names so acquired by use and habit might supersede 
the use of the true name; and if this case came up to this requisition, I should think 
the party entitled to have the marriage affirmed. The statute has prescribed 
several rules, and this by publication of banns of the ti*ue christian and surname 
of the parties, for the purpose that every person, may be informed what is ge. 
ing to pass. The public at large, the relations, the parties themselvesi have an 
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interest in it ; until the marriage is solemnized tliere is a locus poBnitentiap. They 1814* 

may receive yery important information of the conduct and character of the par- 

ties, who are going to enter into this contract for life: there may be persons ^ Frankland 
well acquainted with the particulars, whether of his or her conduct, which may against 
alter the resolution of either of the parties themselves. In this particular case, Nicholsoh. 
suppose the party had been described by her own proper name, there might 
have been persons acquainted with her conduct, which might have influenced, 
and fairly influenced, the party himself ; therefore the publishing not in the true 
name, deprives him of that information which he has a right to possess. I do not 
hold it to be necessary that there should be actual fraud on the individual party; 
it is enough if the thing leads to a probability of fraud ; and this mode of con- [ 26 1 "} 
d«ctiBg the matter would lead to such consequences and mischief, as it is the in- 
tention of the legislature to prevent. It seems to me that courts of justice are 
only following np that intention in preventing soch modes as are so obnoxious, 
and lead to fi^aud ; certainly if this mode was permitted, a man might be married 
to the wife of another person without the slightest knowledge of the finct ; and 
many instances might be put in which a liberty of this kind would be extremely 
grievons. And in all those cases, where a false name is assumed for the publi- 
cation of banns, it ma^ be considered as an imposition on the party himself: it 
may prevent him from having that information which ought to be open to him, up 
to the very time when the contract is pronounced irrevocable. If the fact had 
come out that the woman had grossly misrepresented her condition and state of 
Ufe, it might have altered the intention of the party, with respect to this mar- 
riage ; therefore, if the woman has been guilty of practising this fraud, and im- 
posing upon the man with respect to her condition (holding even possible fraud 
in this case) it is enough. But in this case there is a fraud practised ; there was 
an asBomption of the name of Ross, in such a way as will justify the Court in 
holding, that it liad not superseded the other name, and that it was this very per- 
son that was going to be married. One would rather have expected witnesses 
woold have been called to establish the fact, that in the district in which this 
woman lived, such was the name by which she generally passed, either by Miss 
or Mrs. Ro8$^ as she thought proper to describe herself; but nothing of that ap- 
pears ; it is left to the testimony of the sister and brother of the party. The sis- 
ter-says, that about two years and a half ago she met her sister in the street by 
accident, not having seen her for two or three months precedrng, and inquired 
of her where she lived, and she told the deponent she lived at No. 19, Portugal 
Street y Clare-market; saying, if deponent called upon her she must ask for Mrs. 
Ross; that deponent soon after did call at No. 19, Portugal Street , and inquired 
for Mrs. Roesy and was accordingly introduced to her said sister, who on that 
oecasicm said she had accidentally met with a gentleman who wanted to have her. 
I cannot collect from this any thing more, than that at the house where she lived 
she was known by that name ; it is too much to conclude from this that she bore it 
till marriage. But the gentlemen say, down to the marriage she did actually go 
by that name But there is an interrogatory (which I presume the gentlemen did 
not read) to this effect, '' that the ministrant, for long time before the marriage 
between her and the producent, passed as his wife, and went by the name of 
F)rankiand ;** therefore she was cohabiting with this man for some time before 
the marriage. I think there is not proved such a use of the new name, as comes 
Up to the requisition of the statute. The statute requires the true christian and 
surname, and unless there be a publication to that effect it cannot be qualified, 
the marriage must be pronounced null and void. I do not know that it is neces- 
sary to show a particular fraud in each case ; but here is a fraud practised on [* 262 1 
the party as to the condition and situation of the woman ; likewise a fraud upon 

Vol. IIL R 
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1814. the public, being in violation of the law, and also a fraud upon the officiating mi- 

. nister, ^hose duty it is to inquire into the requisites , whether the parties are living 

Frankland vrithin the parish. I am, therefore, of opinion that this marriage is not a legal 

nguinat one, and must be pronounced null and void. 
Nicholson. 

NOTE, No. 2. 

Consistory Court, Jam* 1819. 
PouGETT V. ToMKTNS, falsely calling herself Pougett. 

THIS vras a suit for nullity of marriage, by reason of publication of banns by 
a false name of one of the parties who was a minor. 

It appeared, that TTittiaM Peter Pougett j a minor under 16 years of age, was 
married to LetUia Towtkyns^ his father's maid-servant, and that the banns were 
published, and the marriage celebrated, in the names of WUHum Pomgett and 
hetiiHk ToMlcims, whereas tiie real name of the minor was WUUam Peter Pougett, 
It further appeared, that he was generally known and addressed by the name of 
Pettr only, and that very few people were acquainted with the fact that he bad 
likewise the christian name of WUimm^ The marriage took place in the charcfa 
of SSt. /Iiidmr*«, HoUmm^ in which parish the parties had never resided. 

Judgment. Sir W. Scctt* Tliis is a suit brought by Jotepk PoMgttty Esq., 
lather of 99'iUiaM Peter Ptigett, a minor, to annul the marriage which has taken 
place between his son and LetUm T»mk^fms, on the ground of minority and want 
of consent, and undue publication of banns. WUUmm Peter Pemgelt, the son, 
was bom at Skrd, in the Emi Imdks^ in 1/tfjr 1794, and the marriage is proved to 
have taken place in Jemamry 1810^ consequently be was at the time under 16 
years of age. It is proved, al$a, that the son resided in the house of his &ther 
in the parish of 51. .V«crjM^-4NM«-, and that the marriage ir«s scrfewnized in the 
church of ^. .4Mhrw>, H<^hfnu The aaegeJ irit'e, it appears, was a servant 
in the family ; what her age m:ght have been, does not appear from the evidence 
before the Conrt, bnt the letters which have been exhibiied shew that she was a- 
very noeilucated persion. It b proved, that the yoang man vras christened ITS- 
Uem PnUr^ hat that he was addressed by the name of f\«o- oahr; ami that bo- 
hody» e^Lcept hb near letitioBS, knew that he had the Baaae of If TIZkjb also. Uis 
ovra letters^ vreie eommoahr sab«crihed Peitr 9mtfy thoagh some of them are 
signed P^r^«r ir« Tyn^girlt. Lxtstt^M TonK^ms^ the party against whrna the salt is 
brought, atway^ii catted him Master Peier^ ami he is so addressed in her lefters to 
him ; Ml that nothwag caaa be miore ciear^ than that aldhoogh 
fiari of hU hapibmil same, x\m the other oo&tciaied is a 
name of It PSam w-.xtU not h&ve sc&rcd to de:>igaace k^ to^ sba^s 
thc» icj^ cettami^ a mtwi safioitaxt iacsdeBc^ m the pr»«£: cift$e. In what 
t ^d6S 3 the mama$e wa» hno^it ahuoit «*{«» not exartjfv affi^ar. AaanemifC it: 

wa» amde to have iIk^ hmms paKsihed as lii^:i^Hce^ m^Sx. m^scarvKic, » oae of 
the witwssets wl»» wics «fmfwif|Y^ hr the minir 101 ^oci^a Uf ^MaiiIc.tJ:aaK. stxtts, 
Wcnmur the ekfk d£d w< he^^e dsat tfe> panxts weie :T;>£i«x£ it Hk^A^^tOe^ It 
has h««a saBd« that the ^«B5^a«s» «(C iftrmifiri^ fojybrj^tjwa «c on- Imams having 
heeai twumrtu d to tftns wi9d»» W the maiiif kmasftfiC saiiv^ tftsu: tune 
ft iM id lywalmaoailhe part af the wijfe^ haatatrnaaJ wg:^ffltOed ig 3ih» 
mM a icnnd of^m ihe hoy h«K«if;. htat ofoai ^hr fweastC in3ptcs> «rif :^ 
noAvadl gjtwardfcMi The aievomm whndk the wifim»s» mal^ W3» pBitseoKL at ihe 
na^ fines «s ihcsv ti^aA the edn^mma anhed ihe munrE Ihs 
dkmre ; Aaa ha- ansnaeied ft» aaaw aiao^ WUSum Fhmffttj:^ mtk agfmmird an be 
maKbcMMRued; ^nfiihe h»i<h«r<tt'':j!hr wQoamtaaisvtirfd jfrai-hisna^^ He 
iss. •hwriorv.. 1 dlonU ar %« mJUs: 4» o^ fciimn^afi acnar ia tte ^hniiaMik. iTtiiaig|h 
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the fact that he was so is not directly stated by the witness. It is proved, 
that the banns were published and the marriage celebrated in the names of 
WiUiam Pougett (omitting the word Peter) and Leiitia Tomkyns, and it is like- 
wise proved that the father was totally ignorant of the marriage at the time, and 
that he was not informed of it till some months afterwards, when he expressed 
great regret and indignation at what had occurred. The act of parliament 
recites great inconveniences having arisen from clandestine marriages, and 
professes to prevent them for the future. For this purpose it directs a notice 
io writing of the true christian and surnames of the parties to be delivered to 
the minister seven days before, and without such notice he is not obliged to 
pnblish the banns. It must be taken as the clear intention of the legislature^ that 
the banns are to be published in the true names though it is not so expressed in 
the statute. What is the use of publication of banns ? Why to notify to all 
persons the intention of the parties to marry, and if the true names are not used 
then is there no notification whatever. There is no opportunity given to any 
persons who may be interested of knowing what is about to take place or of al- 
leging any impediment to the marriage. It has, therefore, always been held in 
these courts from the case of Early v. Stevens to the present time, that a publi- 
cation of banns in false names is no publication at all. To hold the contrary 
would be to hold that which is contrary to the statute and to common sense. 
The question then in this case is, whether the omission of part of the chris- 
tian name is so material a variation as to nullify the publication. The true name 
is WiUiam Peter, and strictly speaking all baptismal names should be set forth, 
for in strictness I conceive that all the names compose but one christian name. 
And I understand that it is so held in courts of common law. In the pub- 
lication of banns, then, all the names ought to be published, for they all make 
up but one name. The party may be known to some by one name, by an- 
other to others ; it is, therefore, highly proper that all should be enumerated. 
But I should be afraid to go the length of saying, that the publication would be 
vitiated by the want of this in all cases. Where no fraud is intended on cither 
side, where all the parties interested have been cognizant, and where there 
has been a mere accidental omission of a dormant name, it would be too much 
to hold that a marriage, perfectly honest in other respects, should be vitiated 
by such an omission. Another case may be put, where either of the parties 
fraudulently suppressed one of the christian names without the knowledge of the 
other; it would in such a case be hard to hold the marriage void against the ig- 
norant party. But where the omission was known to both parties, and intended 
by them as a fraud upon a third person, the father or guardian, the Court would, 
I think, in such a case, be bound to enforce the strict letter of the law, in order 
to maintain the spirit of the law. It has been said, that the statute provides that 
it shall not be necessary after the marriage has been solemnized to give any proof 
of the abode of the parties within the parish, and that no evidence shall be re- 
ceived to prove the contrary in any suit respecting the validity of the marriage ; 
but this tends rather to shew that other points may be enquired of, and that the 
validity of the marriage may be questioned on other grounds. Thinking, there- 
fore, that the Court is called upon to act on these principles, I have to consider 
the evidence which is before me, and to enquire whether this is a case of casual 
omission or of fraudulent suppression. If one of the christian names has lain dor- 
mant, and that name be omitted in the publication of banns, we may fairly pre- 
sume that the omission was accidental. But here the name has been omitted by 
which the young man was usually known, by which he was always addressed iik 
the family, and even by this woman herself in her letters. The Court, therefore, 
can entertain no doubt that the omission was intentional, and that it was made 
Cor the pwrpose of concealment from the father. It is a very strong circumstance, 
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indeed, that the dormant name is brought forward, and the name by which the party was 
universally known suppressed. At the time of the marriage, the clergyman questions 
the young man as to his name and place of residence, to which he replies that his 
name is fVUliam Pougett, and appears much confused ; the woman's brother then 
comes forward, not to tell the truth, but to give evasive answers, for the purpose 
of deceiving the clergyman and preventing the postponement of the marriage. 
The banns of marriage were published in the church of St, Andrew* Sy Holbom, 
and it is pleaded that the parties resided in the parish of St, Mary4e-bone, This 
part of the plea was objected to by counsel as contrary to' the 10th section of 
tiie statute ; to which it was answered, that it was used only as a drcamstance 
to shew fraud, and not for the purpose of invalidating the marriage on the ground 
of non-residence within the parish. The words of the act are very broad and 
positive, and it was not witliout considerable hesitation that the Court permitted 
this part of ^the libel to stand. The doubts which the Court then entertained are 
not now removed, and if the question in any degree turned upon this part of the 
case I should feel great difficulty in deciding it But here is another fact pleaded 
to which the same objection does not apply, namely, the attempt to get the banns 
published at Highgaie, Upon the whole, then, this is not a case of mere inadvert- 
ence or casual omission ; it is not a case of fraud by one party on the other ; but 
it is a confederation of both against the rights of the father, and therefore I pro- 
nounce the marriage null and void under the statute. 
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NOTE, No. S- 

The following are extracts from the minutes of some of the cases in 

the Consistory Court here alluded to. 

Consistory Court, July lOtfa, 1807. 
Mather v. Net. 

THE real name of the woman was Ney, and the banns were pnblidied in the 
name of Wright, 

Per Curiam, This is a proceeding to obtain a declaratory sentence of nullity 
of marriage on account of publication of banns in a wrong name. The proof of 
this fact is full. No reason is given for it, it seems to have been from mere un- 
thinking levity. No circumstance of fraud is suggested ; no imposition was ne- 
cessary to be practised. The question is, whether under the statute, and the 
construction which has been put upon it, thlsjOEMtrriage must be pronounced void 
ab initio. The parties cohabited together as man and wife, were reputed such, 
the children were baptized not as children of the husband and wife, but as of the 
mother by her maiden name. If the marriage be void ab initio, no length of 
time can render it valid. The act requires a publication of banns. In common 
reason it must be supposed to require the true names, if not the true names, then 
it is no publication at all. The intent of the publication must be to give notice 
that the marriage is to be solemnized between the parties. Whether a name ac- 
quired by reputation might have sufficient legal effect b a question different from 
the present. If the evidence before me brought tiie present case to that point, 
it would be my duty to determine it upon that. This point, I believe, has not 
hitherto been decided. But on the other facts the decisions have been uniform, 
namely, that banns must be published by the names of the parties. It was, in- 
deed, stated, that the woman had used the name by which the banns were pub- 
lished, aiid that a witness might have been called to prove this. But her own 
sister is examined, and does not say any thing of the matter. And no found- 
ation is kid for calling Auther evidence to prove this fact. If there had been. 
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I should bave thoaghtit necessary for the protectioti of the children to have 18 14. 
called for this evidence. Upon the whole, I shall pronounce the marriage void 
ab initio. 

« 

Consistory Coart, May ITth, 1812. 

Heffer V. Heffer. 

THIS was an objection to the admission of a libel in a suit for the restitution 
of conjugal rights brought by the wife. 

Sir W. Scott. The objection principally relied on arises upon the copy of the 
parish register which is exhibited. The libel pleads that the parties were married 
by virtue of banns duly published. The woman's real name, it appears, was [ 266 3 
Anna Colley^ but in the exhibit it is stated that George Heffer and Anna Sophia 
CoOey were married, and hence it has been inferred by the counsel, that the 
banns were so published, and that the marriage is invalid on the ground of undue 
publication. Now it does not necessarily follow, that the banns were so publish- 
ed. It may be a mere mistake of the minister in giving the certificate; it may 
be, that the banns were published by the right names, and that the additionsU 
name was used only at the celebration of the marriage. But admitting that the 
banns were published with the additional name, still if no fraud be shewn, if 
there be no doubt as to the identity, the Court would be very unwilling to ques- 
tion the validity of the marriage after the long cohabitation of the parties, under 
the constant acknowledgment of each other as husband and wife. This case dif- 
fers very materially from that ofPougett v. Tomkyns, which has been cited. That 
was a case of clear fraud against the rights of the father. If the husband can 
shew, that he has been imposed upon by a false name, he may upon that ground 
falsify the marriage, but he must set forth the fraud, 9nd prove it to the satisfac- 
tion of the Court. I shall admit this libel. ^ 

Consistory Court, May 29th, 1812. 

Tree, otherwise Quin, v. Quin. 

THIS was a suit for nullity of marriage brought by the father of a minor by 
reason of publication of banns by a false name of one of the parties. One of 
the articles pleaded, that the woman was baptized by the name of Martha^ and 
that she was known by no other, and that the banns were published in the name 
of Martha Caroline, 

Per Curiam* Do you contend, that this would be sufficient to annul the mar-^ 
riage without shewing fraud ? 

SuHtbey. In clandestine marriages, which the act was passed to prevent. 

Per Curiam, I shall admit the libel, but without determining the law of the 
case till I see what is proved as to fraud. 

It does not appear, that any further proceeding was had in this case. 

Consistory Court, June 9th; 1812. 
MAlfHEW V. MaYHEW. 

THIS was a proceeding on the part of the husband for divorce by reason of 
adultery. The wife in a responsive allegation denied that any legal marriage 
had taken place, and the case came before the Court on the. admissibility of this 
allegation. It was pleaded, that in the publication of banns the woman was 
described as Sarah Kelso, widow, but that her name was not Kelso, and that she r ggy n 
was not a widow. 

The woman had gone by several different names ; her maiden name was Sarah 
White, or at least so stated by her to Mr. May hew. She had passed by the name 
ofAHcin, but was generally known by that ofKilso, being the supposed widow 
of a<^rson of that name. 
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18 14. ^^ Court said, that there ^as do fraud on any one, the husband having been 

. previously made acquainted with all the cirenmstances. The woman was a major, 

Mayhew ^^^ there was no person on whom fraud could operate. Neither the act of par- 

against liament nor the rubric require a description of the status of the parties, and 

Mayhew. therefore the circumstances of her having been described as a widow is not 

material. The facts, if proved, would not afi'ect the marriage ; the allegation 

must, therefore, be rejected. 



^'^i. Barker against Hodgson. 

Jf^ashr^^X {COVENANT; the plaintiff declares on a charter-party of 

covenants to ^^ affreightment made between him as roaster of the brig Pro^ 

ahDneside'at^a Wrf^wT^, and the defendant, as freighter, upon a voyage to Gib- 

foreign port, raltar^ there to deliver the outward cargo, and having so deli- 

from sending vered, to take on board from the agents or assigns of the freighter, 

it alongside, ^^ Gibraltar and Cadiz, both or either, or at Gibraltar and 3fa- 
thongh, mcon- ^ ' ' 

sequence of laga^ botli or either, as should be ordered by the freighter or his 
of\n*hifec^"^^ agents, a homeward cargo, and deliver the same at London^ &c., 
tious disorder for which sixt\' running days were allowed ; and that the defend- 

at tlie port, ail i i i i- . ^-t t, t 

public inter- ant covenanted that he, his agents or assigns at (jtbraUar and 

Wb^d^b ^Se ^^^'^> ^^^^ ^^ either, or at ♦ Gibraltar and Malaga^ both or either, 

law at the should and would, at his or their own costs and charges, send the 

thon'sbhe ^^^ homeward cargo alongside the ship, and assigns a breach in 

could not have tJje terms of that covenant ; per quod the plaintiff was prevented 

commnnica- , . . 

tion without from taking on board the said homeward cargo, and obliged to 
t^^iT "turn home without any cargo. 

commnnioit- Pleas, 1st, that after delivery of the outward cargo at Gibral- 
order; there- ^ar^ and before the expiration of the sixty running days, a certain 
fore, where to pestilent and malignant disorder broke out and prevailed there^ 
not sending a and thereupon all such public intercourse and communication as 
^deat GiM- ^"^^ necessary for the purpose of sending the homeward cargo 
#«r, defendant alongside the ship, became and was, and until the discharge of 
a pestilent and the plaintiff, as thereinafter mentioned, continued to be, unlaw- 
^^tions dis- fjj j^ j prohibited by the then public and established law of the 
Tailed there, place, until further regulations, so that the defendant or his agents 
all iutercoone *^^^ ^^^ send the same alongside, without violating such law ; 

was prohibited 

br the law of the place, and became inpracticable, witbont imminent dandier to tbe persons eon- 
ceraed, of contractiiif and communicating the same, and detendant was prevented finoat seading 
akMmside daring all that time, of which plaintiff had notice^ and thereapoo departed with his skip 
on her return: replication, that defendant mi^t have seat the cai^go aloiurside be/ore all inCer- 
ctMirse becaiM fudawliil or impracticable, bat refiised, and therenpoa plaintxdT departed witk his 
£hip bv the rosseat of defeMfants ageat ; Md that defendast was fiaUe. 

£♦268 ] 
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whereof the plaintifFhad notice, and was then and there discharged 1814. 

by the af^ent of the defendant from the farther performance of his 

. Barker 

contract, ^ly. That after the delivery of tlie outward cargo, as against 

aforesaid, and before the expiration of the sixty running days, a Hodgson. 
certain pestilent, malignant, and infectious disorder broke out 
and prevailed at Gibraltar^ and thereupon all such public inter- 
course and communication as was necessary for the purpose of 
sending the homeward cargo alongside, became and was, and 
until the discharge of the plaintiff, as thereinafter mentioned, con- 
tinued to be, impracticable, without great and imminent danger 
to the persons concerned therein, of contracting or communicat- 
ing the said disorder, and the defendant and his agents were then 
and there prevented, during all that time, from so sending the said [ 269 ] 
cargo; of which the plaintiff had notice, and was then and there 
discharged, &c., as before. And there were two other pleas respec- 
tively similar to the two above stated, except that instead of al- 
leging that '^ all public intercourse, &c., became and was, and 
until the discharge of the plaintiff continued to be, unlawful, &c., 
and impracticable," &c., they alleged that ** all public intercourse, 
&c., became and was, and until and at the departure of the plain- 
tifi^ as thereinafter mentioned, continued to be, unlawful, &c., and 
impracticable," &c. ; and instead of concluding that <^ the plain- 
tiff had notice thereof, and was then and there discharged," &C., 
they concluded that ^^ the plaintiff had notice thereof, and there- 
upon departed with his ship on her return to London" 

Replications to the two first pleas stated in substance, that 
<< before the breaking out of the said disorder, &c., the ship had 
delivered her outward cargo, and staid a long time, to wit, ten 
days, for the purpose of receiving the homeward cargo ; and that 
before all communication became unlawful, or was impracticable, 
the defendant could, and might, and ought to have sent the home- 
ward cargo alongside, &c., but the defendant did not nor would 
during that time, nor at any time afterwards, send the same along- 
side (although often requested), but wholly refused;" and the 
replications to the two last pleas added, *^ and thereupon the 
plaintiff, by and with the licence and consent of the defendant's 
agent, departed," &c. And upon demurrer, and joinder, the 
doubt was, if the matter alleged in the pleas was sufficient to ex- 
cuse the defendant for the non-performance of his covenant. 

Littledale contended that the matter was sufficient, and espe- [ 270 ] 
cially upon the two latter pleas, which were not pleaded in dis- 
charge of the covenant, but only as a suspension of it; and he 
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compared it to the case in 1 Boll. Abr. 4,50. pi, 10. ^^ If a man 
covenant to build a house before such a day, and afterwards the 
plague is there before the day, and continues there till after the 
day» this shall excuse him from the breach of the covenant for 
not doing thereof before the day, for the law will not compel 
him to venture his life for it, but he may do it^ after.'' So here^ 
the covenant was suspended, and the defendant excused from 
sending the cargo alongside during the time of the pestilence^ 
and if the plaintiff thereupon departed with his ship by the con- 
sent of the defendant, he cannot complain that the defendant did 
not afterwards send it. Then if the defendant is excused from 
performing the principal thing, he shall also be from the conse- 
quences of not doing it. 

Lord Ellenborough, C. J. Perhaps it is too much to say 
that the freighter was compellable to load his cargo ; but if he 
was unable to do the thing, is he not answerable for it upon his 
covenant ? Is not the freighter the adventurer, who chalks out 
the voyage, and is to furnish at all events the subject matter out 
of which freight is to accrue ? The question here is, on which 
side the burthen is to fall. If indeed the performance of this 
covenant had been rendered unlawful by the government of this 
country, the contract would have been dissolved on both sides, 
and this defendant, inasmuch as he had been thus compelled to 
abandon his contract, would have been excused for the non- 
performance of it, and not liable to damages. But if, in conse- 
quence of events which happen at a foreign port, the freighter is 
prevented from furnishing a loading there, which he has con- 
tracted to furnish, the contract is neither dissolved, nor is he 
excused for not performing it (a), but must answer in damages. 
Per Curiam [b\ Judgment for the Plainti£ 

Scarlett was to have argued on the other side. 

(a) See 2 Vem. Si2., and Blight v. Page^ SB, if P. S95. n. a. 
(6) Dumpier f J., was absent. 
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Doe, on the Demise of Burrell, against Perkins. sZ^d 

TnJECTMENT for a close of land at Qedney^ in Ldmolnskire* Tenant for life. 

At the trial before Thomson^ B., at the summer assizes 18 13, ^."^|"n &*' 
for that county, a verdict was found for the defendant, subject to and tenant for 

life leases for 

the opinion of the Court, upon the following case : her xife^ and 

David Burrell being seized in fee of the said close, by his will ^^es in 1799, 
dated the 14th oi January 1776, devised it to M. Griffin for life, continues in 
and after her death to R. Burrell in fee. The testator died soon IJ^^iulourpay- 
afterwards, and M. Griffin entered into possession, and leased ing rent tiU 
the said dose to the defendant's father for her life, under which i805, when his 
lease the defendant's father held it as tenant to M. Griffin till «^" ?**^®« P?*- 

*^ session, and 

her death* M. Griffin died in 1799, and the defendant's father continues 
continued in possession afterwards, until his death on the 12th rent^andis^ 
of November 1805, without paying rent, or having any demand levies a fine 
or claim made upon him for rent or for the land, and upon his mations: held 
death the defendant took possession, and has continued in pos- R^y^the re-^ 
session * ever since, without paying rent, or having any rent de- malnder-man, 
manded of him. The defendant's father made a will, and ap- ^ectment" 
pointed the defendant his executor; and after disposing of some against the son 
of his property to his grandsons, devised the residue in general actual entry 
terms to the defendant. In Hilary term 1807, the defendant fioe^orVSt 
levied a£ne of the close, with proclamations, and declared the tice todeter- 
uses of it by deed. The lessor of the plaihtiff is heir at law of tenancy, 
the testator, and also of JB. Burrell^ who died about thirty years [ *272 ] 
ago. No actual entry was made by the lessor of the plainti^* 
before the bringing of this ejectment* 

The question is, whether the plaintiff is entitled to recover ? 
if he is, a verdict to be entered for him; if not, the verdict to 
stand. 

B£ader^ for the lessor of the plaintiff, made two questions, the 
first upon the effect of the fine levied by the defendant ; the 
second, upon the want of actual entry before ejectment. And he 
contended that the fine bad no operation, and that an actual 
entry was unnecessary. First, the fine was merely void, being 
levied by a party who had not any fireehold. In order to levy a 
fine of lands, some one of the parties to it must have an estate of 
freehold. Sheph» Touch. 14« is decisive upon that point : <^ If 
neither the conusor nor conusee be seised of any estate of free- 
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1814. hold, in possession, or reversion, of the lands whereof the fine is 

levied, at the time of levying the same, but have only a lease for 

ai(ainst years, or not so much, the fine is void and of no force as to any 

Perkins, stranger, howsoever it may be good between the parties by way 
of estoppel." Now here it will hardly be denied that the defend- 
ant had not any freehold of right, neither had he a tortious free- 

[ 273 ] hold by disseisin, or intrusion : for disseisin is where there is a 
wTongful putting out of him who is actually seised of the free- 
hold ; intrusion is by a wrongful entry where the possession is 
vacant : Co. Litt. 277. a* 153. b. Cro. Car. 303. Again, Litt. 
sect. 279. describes disseisin to be ** properly where a man enter- 
eth into any lands or tenements, when his entry is not congeable, 
and ousteth him which bath the freehold." And Lord Coke^ in 
his Commentary upon that (181. a.), notes, " that every entry is 
not a disseisin, unless there be an otister also of the freehold: and 
therefore, he says, Littleton doth not set down an entry only, but 
an ouster also, as an entry and dlaimer, or taking of profits," &c. 
From all which it follows, that here being neither entry nor ouster 
by the father of the defendant, he acquired no freehold by dis- 
seisin or intrusion. But by reason of his continuing in posses- 
sion after the death of M. Griffiuy he became tenant by suffer- 
ance. This appears by the distinction taken in Co. Litt. 57. b.j 
between tenant at will and tenant by sufferance, where it is said 
that " tenant at sufferance entereth by a lawful lease, and holdeth 
over by wrong. A tenant at sufferance is he that at the first 
came in by lawful demise, and after his estate ended continueth 
the possession, and wrongfully holdeth over." So here the father 
of the defendant at the first came in by lawful demise from M. 
Griffin^ but after his estate ended by her death he wrongfully held 
over. And the son acquired no better estate than the father. 2d]y, 
It follows from what has been already shewn, that an actual entry 
was unnecessary in this case. For although an actual entry is 
necessary to avoid a fine with proclamations, that is only where 
the person who has the right would be barred by non-claim for 

[ 274 ] five years. If, therefore, five years non-claim would be no bar, 
which it would not be if the fine, as it has been shewn, operates 
nothing, neither can an entry be necessary. For an entry is only 
necessary to revest an estate which has been divested, Margaret 
Podger^s case (a), Sqffin^s case (J), and Focus v. Salisbury (c) ; but 
here nothing was divested, causa qua supra. 

Gaseleej contra, agreed that the father of the defendant, inas- 

(a) 9 Rep. 106. (6) 5 Rep. 1 23. b. (c) Hardr. 400. 
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much as he came in by right and continued by wrong, was not 18]4« 

a disseisor, or at least that the lessor was not bound to consider 

him as such. But here, he said, was a descent cast which took ag^nst 
away an entry, and for that he cited Eouse^s case (a), which refers Perkins. 
to 18 Ed, 4. 25., but he admitted that 18 Ed, 4. had been over- 
ruled in Allen v. Hill {b). As to the want of entry, he argued that 
in all cases of a fine with proclamations, an entry is necessary to 
avoid it, and it is only where the fine is at common law, as in 
Jenkins v. Prichard^c), or where the proclamations have not 
been made at the time of ejectment brought, as in Doe Vr Watts {d)^ 
that an entry is not required. But granting that an entry was 
not necessary, and that the defendant was no more than tenant 
by sufferance, still he is entitled to hold until something be done 
to determine the tenancy; he is as much tenant as a tenant at ' 
will, and accordingto Right v. Beard (^), the bringing the eject- 
ment is not a determination of the will, although the tenant enter 
into the common consent rule. Therefore, for want of some no- [ 275 2 
tice or act to determine the tenancy, this ejectment cannot be 
maintained. 

Lord Ellenborough, C J. It seems that, in order to con- 
stitute a title by disseisin, there must be a wrongful entry; but 
here has been no wrongful entry, but only a wrongful continu- 
ance of the possession, therefore there was no disseisin. With 
respect to a descent cast, it is not even stated that the defendant 
is heir. And as to the want of entry to avoid the fine, it surely 
needs not much labour to discover that, if the fine operates 
nothing, it cannot require an entry to avoid it. Nor was any 
notice necessary before the bringing of this ejectment, for the 
defendant is not, in the ordinary sense, tenant, but a person who 
retains possession of land by wrong against the party in whom 
the right is, who, for a time, has suffered his possession to con- 
tinue. 

Le Blanc, J. The law gives this defendant a totally different 
denomination from that of tenant at will. 

Bayley, J., said, that, in order to make a descent cast, the 
party must have a descendible estate. And, upon the objection 
of want of entry to avoid the fine, he cited R&we v. Power {/^ and 
1 Easty 575. per Lord Keni/on, " Suppose a tenant for years 

{a) Owen, 28. (d) 9 East, 17. 

(b) Cro. Eliz. 233. S. C. 3 Leon. 153. (c) 13 East, 210. 

ic}2 Wils.^. (/)2N./?. 1. 
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1814* levied a fine, no entry by the landlord would be necessary, in 
order to enable him to maintain ejectment at the end of the 

Dob i-r^rm '^ 

Pbbkiks. Judgfnent for the Plaintiff(ft). 

(a) Dampier, J., was absent. 



[ 276 ] 

Wednesday, Xhc KiNG amtTist The Inhabitants of Minster, 

Nov. 23d. ° 

Where the TTPON appeal, the Sessions confirmed an order for the re- 
gfred^asTailiff nioval of Matthew Fryery his wife and children, from the 

to P., who held parish of Bridge to the parish of Minster j in the county of Kent^ 
an agreement subject to the opinion of this Court upon the following case: 
that he was to rpj^^ pauper being settled at Minster, and having been married 
wages, &c.y several years, and having had seven children, a few days before 
tofind^iim^a*' Michaelmas 1808, was hired as a bailiff* by one Parker^ who had 
house, and ^ farm at Bishopsbourne, and resided the greater part of the year 
nish him with about three miles distant* The terms of the agreement made 
the pauper^' between the pauper and his master, were as follows: — the pauper 
•was to be at -yiras to have 105, per week for wages ; was to be allowed by his 
two!^ and feed master, pork at 6s. per score, and grist at As. per bushel, for the 
tiiem on the ^^ of his family, these prices being lower than the general prices. 
served three His master was to find him a house, and was either to Jurrmh 
tte agreement ^^^ *^^^ ^^ cowsy Or the pauper Was to be at liberty to hire twOf 
and lived with and jggd them on his master's farm. The pauper went into the 
bis master's service of Parker, under the said agreement, at Michaelmas I8O89 
^^r^'the*^" ^^^ continued until Michaelmas 1811, and he, and his family^ 
kitchen and lived in the house of his master at Bishopsbourne, and occupied 
and hired'two ^^ kitchen and two rooms up stairs, and his w^ife took care of 
cows, which the house. The pauper hired two cows, which fed, during: the 

fed, during the ^ ^ " j . 1 . . • , . 

summer, in the summer, in the pastures 01 his master, and, in the winter, m his 
mMterTheld" master's straw-yard, with straw that was grown upon the mas- 
that, by the ter's lands. The Sessions found that the rooms occupied by the 
cows, which pauper and his family, in the house of * his master, were not of 
was above the^ ^^ yearly value of lOZ., but that the pasturage and keep of the 
10^, the pan- COWS, upon the lands of his master, were above that yearly value, 
settlement!^* JBoZ/fliif^ in support of the order of Sessions, denied that the 
[*£77 ] pauper rented a tenement within the meaning of 18 & 14 Car. 2. 
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c. 12. in Bishopsboume. He admitted that, as the case stated that 1814. 
the cows were to be fed, and were fed on the master's farm, thei'e 
was a profit issuing out of land to constitute a tenement within 
the distinction taken in Rex v. Tisbury {a). But he argued that 
here was not " a coming to settle" within the meaning of the 13 
and 14 Car, 2. The coming to settle thereby meant, was that of 
a stranger coming to inhabit, not that of a servant, who cannot 
have a permanent abiding, but may be discharged at any time. 
Here the agreement that the pauper should have the feeding of 
two cows, with the other privileges, was in the nature of wages, 
and not of a renting. And, if this should be holden a renting, 
then all servants in the families of persons of large establishment, 
to whom apartments, of the yearly value of 10/., are exclusively 
appropriated in the houses of their masters, must be considered 
as renting a tenement, and entitled to a settlement But it does 
not follow because a person resides in a teneihent, that therefore 
he comes to settle. Here the pauper, as baili£P, was subject to 
the jurisdiction of the magistrates, under the statute of labour- 
ers (6), and might have been discharged or imprisoned for mis- 
conduct, and then the pasturage of his cows would have ceased. 
A tenure so precarious seems to be widely di£Perent &om a coming 
to settle. 

J5^^7Z5and^JoZpA2/5, contra, contended that the pauper gained [ 278 ] 
a settlement at Bishopsbourne. The admission that the feeding 
of the two cows was a tenement, is an admission that he gained 
a settlement, because it admits that he had an interest in land 
which made him irremoveable for forty days, and it is no argu- 
ment against his acquiring a settlement thereby that he was lia- 
ble to be turned out of it for misconduct, if, in fact, he has had 
an enjoyment of it for forty days. Therefore, in Rex v. Fillong" 
ley (r), a permission ^^ to enjoy so long as I please, and to be taken 
again when I please," was^ holden to confer a settlement. And 
there is not any analogy between the occupation in this case, and 
the occupation of a servant in a family, because the latter is re* 
ferable to, and for the better and more convenient performance 
of, his service to the master. Neither need any rent be reserved; 
none was reserved in the case cited, and it is enough, if it be 
paid by service instead of rent, as in Rex v. Whixley (d), by keep- 
ing three cattle gates in repair ; or, as in Rex v. Melkridge (e), by 



(a) M. 45 G, 3. 2 Nol, Poor Lawsy 17. 3d edit 

(6) 20 G. 2. c. 19. 

(c)lT.R.458. 



(d) 1 T.R.137. 

(e) IT. 12. 598. 
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1814. serving as a herde- So here, the rent was paid by service, wbiclq 
was the return made for the interest that the pauper tookF^^^^ 

'^^'Hjt'il'^ land. That that interest is a tenement, is clear from tlie 
The Inhabit- o£ Rex \. Tolpuddle{a), Bex v.Hollingtoii{b), Rex \.Slokc 

Minster. Trent{c), oaARex v. Darley Abbey{d). 

Lord Ellenborouqh, C J. Here tlie pauper lind a 
issuing out of land to be taken in loco certo, which ha^ be 

E 279 ] judged by the cases to be a tenement. The distinction bt 
the occupation of a servant in the house of his masster, am 
has been adverted to by Mr. Adolpkus, and the argument. 
seems to me, has been properly answered, that the apartmc 
the servant are only as an appendage of the service, they a 
lotted to him for the more convenient performance of the sc 
which is the principal thing. Here it is stated that the p 
hired two cows; and that they were kept on the land of th( 
ter during the summer months; and it does not appei:r tliE 
was connected with the service, or that it was necessaiyft J 

convenient performance of it, that he should have the two % 

In this respect, therefore, this case maybe distinffuishcd ^ 

that of servants having apartments in the houses of tlieii- u; 
for the better discharge of their duties to their inaittis. 
case now before the Court falls within those which luive Ijee ^^ 
cided, particularly the case mentioned by Mr. Berens of R 
Metkridge, the only diiFerence being, that there he was the 
vant of many persons, here he is the servant of one only ; stil 
compensation for the tenement in both ia the same, namely 
service of the pauper; which the Court held to be equivalei 
his paying rent. The other cases of Re-r v. Tolpuddle, and. 
V. Piddletrenthide, are decisive that this interest was a teiien 

Le Blanc, J. If this case depended upon any consider;: > 
involving the value of the apartments or lodging which ihe ^.au- 
per occupied in the house of the master, I should not think the 
case oiRex v. Mdkridge an authority that called upon us to de- 
cide in favour of the settlement; but it is stated that the yearly 

C 280 ] value of the pasturage, independently of the house in which the 
pauper resided, was upwards of 10/. That being so, the cases 
which have been determined have held, that whether the pauper 
pay in service or in money, it shall be a coming to settle on a 
tenement. In this case, if the pauper's occupation of the tene- 
ment, was necessarily connected with the service of the master, 
as in the case of occupying apartments in the house of the mas- 
(a) 4 r. R. 671, (b) 3 Eaa, 1 13. (c) 10 Eoit, 496. (d) !4 Eatl, 8B0. 
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ter, I should have no hesitation in saying that that would not 

have conferred a settlement, although of a greater yearly value 

' ,than IO/.9 because the occupation would have been necessary for against 
the performance of the service, for which the master might allot ^^ ^^^^^f **" 
what apartments he pleased. In like manner, if the master had Minster. 
allotted to the pauper so much milk a day, I should have thought 
the pauper would not have gained a settlement. But, in the 
Mpresent case, the pauper has a distinct interest in the pasturage 
the two cows unconnected with his service to the master's 
•dairy; and this liberty of taking the profits out of land, is found 
fto be of a greater value than lOL I do not know, therefore, how 
to distinguish this from the cases already decided. 

Bayley, J. Mr. Adoljphus has pointed out a clear and parti- 
cular distinction, enabling us to decide this case. Here some- 
thing is given to the servant unconnected with the service. It 
is the same thing as if the servant had stipulated that, as he had 
a family, he must have certain land for his own occupation, and 
t.that the master should allow him to become a distinct occupier 
of land to the value of 10/. a year. If that had been so, there 
are not wanting cases to shew that it is not necessary that a rent 
should be paid in money, or, indeed, that there should be any 
rent at all, in order to constitute him the occupier of a tenement, 
but a service is quite suflScient. The case of the herdsman («) is 
full to that point. If that be so, what is the present case but 
that of a servant who stipulates for a profit out of land of more 
than the yearly value of 10/., for which he is to pay in service. 

Orders quashed (6). 



C 281 ] 



(«) Rex V. Melkridge* 



(jb) Dampierf J., was absent. 



Brown and Others against Messiter. 

A CTION against the acceptor of a bill of exchange for 195/. 
^^ After the bill was due, and before the commencement of 
the action, the plaintiff's attorney wrote to the defendant to re- 
quest payment, and received an answer from the defendant, de- 
siring to have a copy of the bill, which he sent, and afterwards 
made personal application to the defendant for payment, when the 

copy of the biU verified by affidavit of the plaintiif 's attorney, the original having 
of his pocket, and no tidings of it gained. 



Thursday^ 
Nov, a4th. 

The Conrt re- 
ferred it to the 
Master to see 
what was due, 
for principal 
and interest, 
npon a bill of 
exchange, 
upon the pro- 
duction of a 
been stolen out 
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1814. JtrSnAnt leqiiested to see die or^[maI, vliidi «:» Aewn hiniy 
sod be admitted the Mxepftance and promised to paf it- After- 
mids OQ tbe 29di of Jid^la^ tiie bill was sbJen fiom the pocket 
of tfaeattoniCT, aod notwithstanding he had^ bj pubfic adrerdse* 
meats oBmd a reward for it, he coold gain no ti&if^s oi it. 
Under diese cxrcomstances PMpSy on a fimaicr dar, obtained a 
rale nisi to refer it to the master to see what was dne fiir princi- 
pal and interest npon the said bill; and now, npoo the prodno- 
tion of a copy of the bill Terified bj die affidarit of the plaintiff's 
attomej, and no caose being shewn, the role was made abso- 
lote(a). 

W 





[282] 

RoTUkKCE against Hswijxg. 

/^ASELiEE mored to disdaige the plaintiff oat cf cnstodj un- 
der 48 Geo, 5. c 123^ he baring been in execnticm more 
than a twehremonth fisr the costs of this action, in which he was 
noDsmted, and the costs of whidi amounted to ISJL The statute 
U ^^^€m ii^t€ eiaetSf ^ that all persons in execution upon any judgment ob- 
tained in any court, &jc^ for any debt, or damages, not exceeding 
2021, ezdunre of the costs recorered by sudi judgment, and who 
shall hare lain in prison thereupon for the space <^ twdre sno- 
cessire calendar nionths next before the time of tfa^ application 
to be discharged, may, upon application for that purpose^ in 
term time, made to some one of his majesty's superior courts of 
record at Westminster, to the satisfaction of such court, be forth- 
with discharged out of custody, as to such execution by the rule 
or order of such coart." And he submitted, that, although the 
words ^ for any debt or damages not exceeding SOL, exclusive 
of the costs," might not, in terms, indude a judgment for costs 
cmly, or might even appear to exdade it, yet this being a reme- 
dial statute, ought to receive a liberal construction. 

Batley, J. (the only Judge in court), at first doubted whether 
the act extended to plaintiffe as well as to d^sndants, and he 
postponed the case until the court was foil, and after he had moi- 
tioned it to the bench. Lord EOembarougkj C J., said, that the 
costs became a debt by the judgment, and, therefore, the plain- 
ought to be disdia]:ged(a). 

(«) Xtaq-er, J. 
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Bass against Clive. Fiiday, 

° Nov, 25th. 

nnADDY moved that the plaintiff might give security for costs^ The Court 

upon an affidavit that he had become bankrupt, and that the r^K""* 
suit was carried on for the benefit of the estate ; but the affida- the plaintiff 
vit did not state that any application had been made to the plain- carityfor 
tiff for security. And by reason of that omission he admitted ^**^**» nnless 

'f '' ^ appucation 

that he could hot pray to stay the proceedings, but contended has beei^ made 
that he was entitled to the rule as above. ^^^^i^. ^^^^ 

But Lord Ellenbouough, C. J., said, that it was a universal 
rule that the authority of the Court was not to be interposed, 
without ascertaining whether the party will refuse to give se- 
curity. 

JPer Curiam (a), Rule refused. 

(a) Dampier, J., was absent. 



A 



ChADWICK against BaTTYE. Saturdayf 

Nov. 26th« 

RULE nisi was obtained cm a former day that the sum of A defendant 
25/. paid into the hands of the sheriff in lieu of bail, and bii?,a^ renl"* 
by him brought into Court, should be paid over to the defend- ^pred in their 
ant, or his attorney, the defendant having put in bail, and hav- entitled to 
ing since rendered himself in discharge of them. ''^^.^d 

Espinasse, who now shewed cause, contended that this motion sited in the 
was not warranted by stat 43 Geo, 3. c. 46. s. 2., which only al- sheriff in lien 

lowed the defendant to move the * Court to have the money o^/'.ail, repaid 

, •' to him, onder 

deposited repaid to him, in case he shall duly put in and per- sut. 43G. 3. 
feet baiL But a surrender in dischar^re of his bail is neither a '^^ ^^' ** ** 
putting in and perfecting bail, nor is it equivalent to it, for L J 

the security of the bail may be better than that of the de- 
fendant. 
Heathy in support of the rule, cited Harford v. Hafriz (a)* 
Lord EiXENBoRou&H, C. J. The defendant has gone one 
step further than if he had put in and perfected bail ; for he has 
rendered in discharge of his bail. To refuse this motiou would 

(a) 4 Taunt. 669« 

Vol. IIL S 
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18 1 4, be converting that which was intended in ease of the party, into 
an instrument of vexation. 

Per Curiam (a), Rule absolute. 

(a) Dampier^ J., was absent. 



ChadwicX 

against 

Battye. 



Mondmi, VivEASH and Another offatnst Becker. 

DivETT agatnst Same. 

A resident HpHlS case was argued on a former day, upon a rule nisi for 
jLonJof^^who delivering up the bail-bond to be cancelled, by Richardson 

^ y^^te**^' ^^^ Gj/^rf against the rule, and Scarlett and Campbell in support 
consul to a of it The question made was, whether the defendant, who had 
U not^St- ^^" arrested for a debt of 548/. at the suit of the plaintiffs, 
ed from arrest and compelled to give this bond, was entitled, as consul to the 
process. Duke of Slesnvick Holstein Oldenburg^ to privilege from arrest. 

[ 285 3 ^^ ^^ ^"^ ^^^^ ^^ ^^^ contended, upon the authority of WicquB" 
fort (a), which it is said was not contradicted by Vattely that con- 
suls are liable to the justice of the place where they reside, as 
well in civil as criminal matters. On the other side, the au- 
thority of Wicquefort was said not to be supported by the only 
two instances which he quotes of the Dutch and Venetian con- 
suls, whose arrest appears to have been made the subject of com- 
plaint and remonstrance by their respective courts, as being ft 
violence done to the law of nations {b). And Wicquefbrt^ m an- 
other place (c), discoursing of commissioners, who he says are 
sometimes public ministers, adds, ^^ C'est ce que se doit aussi 
entendre des consuls." And the authority of Wicquefort maybe 
opposed by that of Vattely who lays it down {d\ <^ that a consul 
is entitled to the protection of the law of nations ;" and agabi, 
<< that his functions require that he should be independent of the 
ordinary criminal justice of the place where he resides, so as not 
to be molested or imprisoned," Sec A variety of other extracts 
from the same authors, and several cases were also referred to on 
each side in the course of the argument, but as the whole is so 
fiiUy noticed and commented on in the judgment of the Cotirt, it 
is conceived that this, short outline of the argument will be suf- 
ficient. The Court took time to consider. 

(a) Book \. e.S. {b) IM. (c) Ibkt. (d) Book 2. e. 2. «. 34. 
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Lord Ellenborough, C. J., on this day gave judgment nearly 1814«. 
as follows : 

This was a rule to shew cause why the bail-bond should not J!^airu^ 
be delivered up to be cancelled, and in the mean time proceed- Becker. 
ings staid. This application to the Court was founded on the [ 286 ] 
circumstance of the defendant being consul to the Duke of Sles-- 
wick Holstein Oldenburg, He grounds his application upon an 
affidavit in which he states his appointment as consul. He states 
that on the 20th of Januaiy last, the Duke of Oldenburg appoint- 
ed him his consul by an instrument under the seal of the duchy, 
in this form : " His Serene Highness the Duke ofSleswick Hoi" 
stein Oldenburgf reigning Prince of LubeCy &c. having judged 
proper, for the benefit and interest of his subjects to establish a 
consul and agent for the commercial relations in England^ and 
considering the good testimonies which have been rendered to 
him of Mr. Charles Christian Becker^ merchant, resident in London^ 
has named him, the said C C. Becker , as such, and confided to him 
the said ofHce until revocation, on condition that the said consul 
shall observe the instructions that shall be given him by the go- 
vernment of Oldenburg^ requesting each and every one, according 
to his rank, title, and dignity, to recognize the said C C Becker ^ as 
consul and agent for the commercial relations of his Serene High- 
ness the Duke oiOldenburg^ 8cc. and to grant him the free exercise 
of his functions, and to let him enjoy the liberties, immunities and 
prerogatives attached to such a charge." On this instrument one 
thing is to be observed, that it is not addressed to the sovereign of 
the state in which he is to exercise his functions, but only to the 
public at large; it is a kind of sciant omnes, requesting of every one 
that he may be recognized as consul and agent for commercial rela- 
tions, and allowed the free exercise of his functions. What those 
functions are, is in some degree made to appear by what follows. 
For the affidavit goes on to state, " that he requested the Prince 
Regent to grant his permission and approbation for him to take 
upon himself the said office, and that the Prince Regent was [ 287 3 
pleased to approve him, signifying such approbation in an instru- 
ment, addressed to all His Majesty's subjects, and reciting the 
appointment by the Duke of Oldenburg of C. C. Becker to be his 
consul in England to assist his subjects and people in their com* 
merce and traffic there ;" and it concludes, " We having, there- 
upon, approved of the said C C Becker^ as consul aforesaid, our 
will and pleasure is, and we do hereby require you to receive, 
countenance, and, as there may be occasion, favourably to assist 

§2 
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1814. him the said C. C. Becker in the exercise of his place, giving and 

' allowing unto him all privileges, immunities, and advantages 

agmnat thereunto belonging." This leaves him to the immunities which 
Becker. belong to him as consul, for so the words " thereunto belong- 
ing" must be understood. Now what are the functions which 
he is to exercise ? That appears from the instructions which ac- 
company the appointment, and which are stated, 1st, ^^ that he 
shall endeavour to be useful in all possible ways to the subjects 
of the Duke of Oldenburg^ &c. particularly to sea-faring men^ 
and to render them the necessary succours ; particularly (now it 
specifies) if in time of war any ships with Oldenburg passports 
should be brought up as prize in any of the ports of England^ 
and should there be detained under any pretext whatsoever, or 
if the individual subjects of his Serene Highness, who may be on 
board either in the quality of sailors, or in any other quality 
whatsoever should be detained as prisoners of war, the consul 
shall be bound to render them all the necessary succours, and 
immediately to make the necessary intercessions or reclamations 
at the proper tribunals to procure them their liberty. Secondly, 
he is charged with the same duties in all the other ports of £«§•- 
[ 288 ] landy so long as no consul is established there ;" it contemplates 
therefore, the possibility of t&ere being a consul in every port. 
" Thirdly, he is authorized to appoint vice-consuls in all the 
other ports of EnglandJ^ And this very much relieves the case 
from the difficulty which was suggested upon the argument ; be- 
cause it appears he might appoint a vice-consul, perhaps even in 
the port of London. And if that be so, there cannot be any 
great mischief likely to ensue from his personal restraint; for 
though he himself may be prevented from exercising his func- 
tions, yet if he may delegate those functions, they will continue to 
be exercised in the same manner as if he was at full liberty. His 
functions, then, are purel}' of a commercial nature, and such as 
properly belong to a consul, those of advice and intercession; and 
there is no one function of state purpose to be performed by him 
as representing the sovereign of his state. This is the instru- 
ment from which his functions are to be collected (a). He is in- 
vested with them eo nomine as consul, which makes a distinction 
between the present and the case before Lord Talbot {b) ; for 

(a) The instractions contained two oUier articles, 4thly, <* Charging the Olden- 

lurg captains to present themselves before the consul who is to sign their papers, 

&c. 5th, Every subject of his Serene Highness who present.^ himself before the 

' consul, and demands a passport, shall have a right to receive it immediately ," &c. 

(6) Barbuit's case, Cos, temp, Talbot^ 281. cited 3 Burr. 1481. 
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there he was named only " agent of commerce," which left adif- 1814. 

ficulty, and made part of the labour of the argument in that case, 

to ascertain what his functions were ; he was not named consul. against 
Biit it must be recollected that Lord Talbot said, although he was Becker. 
called only an agent of commerce, he did not think that the name 
altered the case, and that at most he was only a consuL Such 
are the words of Lord TalboL Now here he is expressly de- £ 289 ] 
signaled, by name, consul, and nothing more. The affidavit 
proceeds to state, "that the Prince Regent's approbation of his 
appointment to be consul was notified in the London Gazette^ on 
the 12th of March 1814." This carries the case no farther : the 
instrument which he brings over notifies to every class of per- 
sons by the sciant omnes, that he is to have the character of con- 
sul, and the same is notified in the Gazette. The affidavit then 
goes on, ** that he has ever since exercised the office, that his ap- 
pointment and powers are still in force, and that the Duke of 
Oldenburg has during the time had no other minister or diplo- 
matic agent in this country, and that he has during the time act- 
ed as a diplomatic agent, and as consul for the Duke." It would 
have been as well if he had stated in what particular function ias 
a diplomatic agent distinct from his function as consul, he ever 
acted for the Duke. The affidavit does indeed go on to state, 
" that during the time he has by the authority and as represen- 
tative of the Duke, applied for and obtained a large supply of 
arms and ammunition from the British government for the Duke, 
and that he has been and is in the habit of receiving instructions 
from the Duke to attend to matters totally distinct from com- 
merce for the Duke with the British government." But if he was 
in the habit of receiving instructions for such purposes as these, 
it would have been material to have shewn that he communicated 
such instructions ; but he has not so done, neither does he affect 
to allege that the government of this country has received him in 
the character of a person entrusted to make and making such 
communications. He says, " he has applied for and obtained 
from the government a large supply of arms and ammunition"; be [ 290 ] 
it so ; but we cannot but remember, if we carry our recollection 
back a little, that at the time to which the affidavit relates, it did 
not require the intervention of a public functionary to make ap- 
plication for and obtain a large supply of arms and ammunition 
from this country ; I allude to the supply of arras which was af- 
forded by this country for the liberation of Holland. This sup- 
ply was probably granted upon the application of this person, in 
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1814. the same manner as I dare say it was upon the application of 
others who had no public functions, for the; liberation of Europe 

agaimf from the thraldom under which it lay. In answer to this, two 

Becker. affidavits have been filed, the first of wiiich states that the defend- 
ant resides in Londo7if and for several years past, and before his 
appointment of consul, carried on, and still carries on the business 
of a merchant in London^ and in 1811 became bankrupt, and that 
the defendant owes debts to the amount of 120,000/.; that search 
has been made at the sheriff's office, and that his name is not en- 
tered in the lists there as a privileged person; that a consul is not 
considered as privileged from arrest, and that the sheriff has 
been in the habit of arresting consuls without any resistance be- 
ing made. There is another affidavit also stating that applica*- 
tion has been made at the Secretary of State's office, in order to 
discover if the defendant's name was registered there as a public 
minister; and that the deponent was informed that a consul was 
not considered in that department as a public minister. Thus 
the question is reduced to this, whether this defendant is entitled 
to the privilege of immunity from arrest, as belonging to him in 

[ 291 ] his mere character of consul. Every person who is conversant 
with the history of this country, is not ignorant of the occasion 
which led to the passing of the statute 7 Ann. c.l2 {a). An am- 
bassador of the Czar Peter had been arrested, and had put in 
bail; and this matter was taken up with considerable inflamma- 
tion and anger by several of the European courts, and particu- 
larly by that potentate. In order to sooth the feelings of these 
powers the act of parliament was passed, in which it was thought 
fit to declare the immunities and privileges of embassadors and 
public ministers from process ; and it was enacted (5. 4.), " that 
in case any person should presume to sue forth or prosecute any 
such writ, or process, such persons, &c. being thereof convicted 
should be deemed violators of the laws of nations, and disturb- 
ers of the public repose, and should suffer such penalties and 
corporal punishment, as the Lord Chancellor, Lord Keeper, or 
the Chief Justice of the Queen's Bench or Common Pleas, or 
any two of them, should judge fit to be inflicted." Thus was 
conferred a great and extraordinary power, which I am happy to 
say in no other instance belongs to those persons ; but the act of 
parliament was passed by way of apology, and in order to 
conciliate the powers offended. It declares also that ** all writs 
and processes that shall in fixture be sued forth, whereby the per- 

(a) See 1 Black. Com. 255. 
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son of any embassador or other public minister of any foreign 1814* 

prince or state may be arrested or imprisoned, &c., shall be 

deemed to be utterly null and void." Here then the question is i^ain^ 
if this defendant be an embassador or other public minister of a Becker. 
foreign prince or state. He certainly is a person invested with 
some authority by a foreign prince; but is he a public minister? [ 292 3 
There is, I believe, not a single writer on the law of nations, nor 
even of those who have written looser tracts on the same subject^ 
who has pronounced that a consul is eo nomine, a public minister; 
and, unless he be such, he is not within the comprehension of the 
act of parliament. It has been very truly said that the act is decla- 
ratory of the common law, and of the law of nations; and hence U 
has been argued that he may be entitled to this privilege by the 
law of nations, though he be not expressly designated in the 
act. That may be so ; although it is not very probable that 
when the act of parliament was passed for the purpose of labo- 
riously and comprehensively exempting, as far as possible, all per- 
sons who stood in any relation to foreign states which would en- 
title them by the law of nations to be exempted, it should have 
omitted to designate any description of persons whom it meant 
to include. Therefore, upon the fair understanding of the sta- 
tute, the question is, whether he be a public minister. If he be, 
he is protected by the act, his arrest being in prejudice of the 
rights and privileges of public ministers. But supposing the de- 
fendant to be one of those public functionaries who may be en- 
titled to the privileges of the law of nations ; how does the case 
stand upon the usage as it exists under that law? In several 
books referred to in the course of the argument, and principally 
in Vattel^ b. 2. c. 2. s. 34*, " Of consuls," I find it laid down 
thus : '^ Among the modem institutions" — (and therefore this 
institution of consul is not like that of the legatus of old, of whom 
and of whose rights the, iSoman history is full, but according to 
VaUel it is of modern date, and even in more modern times, in 
Grotiwy who is very learned and laborious in his chapter on the [ ^93 ] 
subject of legati, the name of consul never occurs ; and in Mol^ 
loy there is not a word about consul ; but to proceed with Vat' 
tel) <* Among the modem institutions for the utility of commerce, 
one of the most useful is that of consuls, or persons residing in 
the large trading cities, and especially in foreign sea-ports, with 
a commission empowei^ing them to attend to the rights and pri- 
vileges of their nation, and to terminate misunderstandings and 
contest among its merchants. When a nation trades largely 
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1814- ^ith a country, it is requisite to have there a person charges) 

with such a commission, and as the state which allows of this 

agaitut^ commerce must naturally favour it, so for the same reason it is 
Becker, likewise to admit a consul. But there being no absohite and 
perfect obligation to this, the nation disposed to have a consul, 
must procure itself this right by the very treaty of commerce.** 
He goes on, ^^ The consul is no public minister, and cannot pre- 
tend to the privileges appertaining to such character. Yet bear- 
ing his sovereign's commission, and being in this quality received 
by the prince in whose dominions he resides, he is in a certain 
degree entitled to the protection of the law of nations." No doubt 
he is entitled to the protection of the law of nations, and so is 
every man who comes into this country from a foreign state un- 
der a safe conduct Vattel proceeds : " The sovereign, by the 
very act of receiving him, tacitly engages to allow him all the li- 
berty and safety necessary to the proper discharge of his functions, 
without which the admission of the consul would be insignificant 
and deceptive. His functions first require that he be not a sub- 
ject of the state where he resides ; as then he would be obliged 
£ £94 ] in all things to conform to its orders, and thus not be at liberty 
to acquit himself of the duties of his post." What is the case of 
this defendant ? He is not indeed stated to be a natural-born 
subject of this country, but he is shewn to be a person owing a 
temporary allegiance, and it is not negatived that he is a subject 
born. At any rate it appears that he is a merchant domiciled, 
and subject to the bankrupt laws. If he has incurred penalties 
under those laws, shall he be exempted from their operation by 
being appointed a consul of a foreign prince? Vattel says, ^^ his 
functions seem to require (and this is merely argument and it is 
put as doubtful) that the consul should be independent of the or- 
dinary criminal justice of the place where he resides, so as not 
to be molested or imprisoned, unless he himself violate the laws 
of nations by some enormous misdemeanour." This certainly 
may at first seem to import that Vattel considered a consul to be 
entitled to all the privileges of an embassador. But let us advert 
to the fourth book of the same author, ch. 6. s. 75. In the sec- 
tions immediately preceding that section, he has been discussing 
the different functions of embassadors, envoys, residents, and the 
last description is that of ministers. He then says, in & 75. 
** We have spoken of consuls in the article of commerce (6. 2. 
c. 2. s. 34.). Formerly agents were a kind of public ministers; 
biit in the present increase and profusion of titles this isgiven to 
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taere commissioners appointed by princes for their private afPairs, 1814. 

and who not unfrequently are subjects of the country where they 

reside. They are not public ministers, and consequently not against 
under the protection of the law of nations. But a more parti- Becker. 
cular protection is due to them than to other foreigners or citi- 
zens, and some regard in consideration of the prince whom they [ 295 ] 
serve.** Then he says, " If the prince sends an agent with cre» 
dentials and for public a£Fairs, the agent from that time becomes 
a public minister." Then he goes to another subject and dis- 
courses of credentials, by which the character of the minister is 
made known to the sovereign to' whom he is sent. It was so 
positively averred in argument that VcUiel was an authority to 
shew that consuls were under the protection of the law of na- 
tions, that 1 was desirous of consulting him; and the passage to 
which I have referred shews that it is otherwise. So in another 
place, B. 4. c. 8. s. 1 12. he says, ^* A subject of the state may even 
in accepting the commission of a foreign prince remain a subject." 
And he adds that the States General of the United Provinces in 
1681, declared, ^< that no subject of the state should be received 
as embassador, or minister of another power, but on condition 
that he should not divest himself of his quality of subject, even 
with regard to the jurisdiction both in civil and criminal affairs; 
and that whoever, in making himself known as embassador, or 
minister, had not mentioned his quality of subject to the state, 
should not enjoy those rights or privileges, which are peculiar to 
the ministers of foreign powers." I confess I should be afiraid to 
say that an embassador announced under that name would not 
be entitled to the privileges belonging to the ministers of foreign 
powers, except upon the condition in the above declaration. 
But Vattel proceeds, " Such a minister may likewise retain his 
former subjection tacitly, and then by a natural consequence 
drawn from his actions, state, and whole behaviour, it is known 
that he continues a subject. Thus, notwithstanding the declara- 
tion above-mentioned, those Dutch merchants who procure to [ 296 ] 
themselves the title of residents of some foreign prince, yet con- 
tinue in trade, thereby sufficiently denote that they remain sub- 
jects." Again I should be afraid of adopting a rule that would 
leave it to the party himself, whether or not he would deprive his 
sovereign of the benefit resulting from the privileges belonging 
to his character of minister. However Vattel says, " Whatever 
inconveniences there may be in the subjection of a minister to the 
sovereign with whom he resides, if the foreign prince will put up 
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1814. 'mih. such inconyeniences, and is contented with a minister oa 
— ^ — that footing, it is his own doing, and should his ntiinister on any 
a^ainst^ ignominious occasicoi be treated as a subject, he has no cfiuse of 
Becker. complaint." This is peculiarly the case with respect to ccm&uLs ; 
46r in fact they generally are the subjects of the state to which 
they are appointed, and in which they reside. A knowledge of 
the language of the country, and of the forms which exist there, 
such as will be best found in a subject of the coimtry, is absolvto- 
ly necessary for the discharge of their function; and if the sove- 
reign of a foreign state is contented to appoint a subject, he must 
put up with all the consequences which may attend his b^ing a 
subject* This is according to what is laid down in Vattel^ and 
therefore it has not been correctly asserted that he is at varianqe 
with the other authorities upon the nature of a consul's charac- 
ter* Wicquefort and Barbeyrac are decidedly of the same opi- 
nion, that a consul is not entitled to the jus gentium belonging to 
embassadors. And in Barbuifa case Lord Talbot said, that as 
there was no authority for considering the defendant in any other 
[ 297 ] "^^^^ ^^^^ ^ ^ consul, unless he could be satisfied that those 
acting in that capacity were entitled to the jus gentium, he could 
not discharge him. It appears from a note to that case that the 
government afterwards settled the matter ; and very likely, h was 
thought convenient to our relations at that time, considering.our 
connexion with the sovereign who had appointed the consul, to 
60oth him by payment of the money. That is the farthest ex- 
tent to which the argument arising from what was done in that 
case can be carried ; for Lord Talbot seems to be of opinion that 
as consul he was not entitled. The case in Burrow {a) turueil 
merely on the construction of the clause in the act of parliament 
respecting the servants of embassadors, and did not involve this 
question. The case before Lord Tialbot is the only one upon the 
subject Clarke v. Cretico {b) was decided upon the ground of 
the party being divested of the character of consul at the time 
of the arrest, but the Chief Justice seems to have inclined to the 
opinion that a consul was not privileged. In the absence then 
of all authority, either of custom or the law of nations, how can 
we say that a consul is entitled to this privilege? The instances 
cited from Wicquefort prove the contrary. The dispute between 
the Pope and the republic of Venice is detailed at length in (c) 
BeaweSf from which it appears that the violence offered to the 
consul of that republic by the governor ofAnconoj was of auch 

(a) ^Mqud T. Baihf 3 JBurr. 1478. (b) 1 Tamt. 106. (e) P, 999., 5tb edit 
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a sort, and done in isuch a manner as would bave entitled any 
sovereign state under the like circumstances to have made re- 
clamation ; their consul was grossly insulted. Nobody is disposed 
to deny that a consul is entitled to privileges to a certain extent ; 
such as for safe conduct, and if that be violated the sovereign has 
a right to complain of such violation. This consideration dis- 
poses of the authority which was endeavoured to be derived from 
that case. Then it is expressly laid down that he is fic>t a pub< 
lie minister, and more than that, that he is not entitled to the 
jus gentium. And I cannot help thinking that the act of parlia- 
ment which mentions only *^ embassadors and public ministers" 
and which was passed at a time when it was an object studiously 
to comprehend all kinds of public ministers entitled to 'these pri- 
vileges, must be considered as declaratory not only of what the 
law of nations is, but of the extent to which that law is to be car- 
ried. It appears to me that a different tsonstruction would lead 
to enormous inconveniences, for there is a power of creating vice- 
consuls; and they too must have similar privileges. Thus a 
consul might appoint a vrce-'consul in every port to be armed 
with the same immunities, and be the means of creating an ex- 
emption from arrest indirectly which the Crown could not grant 
directly. The mischief of this would be enormous. In this case 
it does not appear that the debt was not contracted before the 
time of the defendant's having the character of consul. If we 
saw clearly that the law of nations was in favour of the privilege, 
it would be afforded to the defendant ; and it would be our duty 
rather to extend than to narrow it* But we are of opinion that 
no such privilege exists, but that this defendant is like every 
other merchant liable to arrest 

Rule discharged. 
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ViVEASH 

against 
Becker. 
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The King against The Sheriff of Middlesex j in a 

Cause of Gee v. White. 



C 299 ] 

Monday^ 
Nov. 88Ui, 



1 

TTOLT on a former day obtained a rule nisi for setting aside. The Court, 
upon payment of costs, an attachment against the sheriff ti^^toMt^^ 

aside a regular attachment aeainst the sheriff for not bringing in the body, will require either an 
affidavit of merits, or tiiat me application is made on behalf of the sheriff, or the bail, wijEboat 
collosion with, or indemnity from, the defendant 



299 



CASES IN MICHAELMAS TERM 



1614. for not bringing in the body, which had regularly issued, bail 

having been put in, and justified. 
against The rule was opposed by The Attorney-General^ on the ground 

mL^d^sm/ that the Court would not grant this indulgence without an aflS- 
davit of merits, or that the application was made entirely in ease 
of the sheriff. 

The Court desired the case to stand over for the better ascer- 
taining and settling the practice. 

And now Lord Ellenborough, C. J., said that the question 
was whether the Court upon this application would require ei- 
ther an affidavit of merits^ or an affidavit that the application is 
made on behalf of the sheriff, or the bail, without collusion with 
or indemnity from the defendant in the cause. And the Court 
were of opinion that they ought to require such an affidavit* 
And he referred to Rex v. Sheriff of Surrey (a), and Hardisty y. 
Storer (5). But as a different practice had of late often prevail- 
ed, the Court gave leave to the sheriff, upon producing an affi- 
davit as above within two days, to make the rule absolute; 
otherwise the rule to be discharged with costs. 

N.B. We were informed that an affidavit was afterwards 
made by the bail, and the rule made absolute. 



(a)7T.jR. 239. 



(6) 1 N. R. 123. 
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Monday, 
Nov, 28th. 



Doe, on the Demise of Wells and Others, against 

Scott and Another. 



Devise of aU THJECTMENT for lands in the parish of Harbome, in the 
H.jto J.itf., county oi Stafford, At the trial before Graham^ B., at the 

heir^Tlaw^his '^^ i^^^ assizes a verdict was found for the plaintiff, subject to 
heirs and as- the opinion of the Court on the following case : — 
iwrovided that' -^^^ Scott^ being seised in fee of the premises in question, by 
he, or his heirs her will dated the 9th oi Atmist 1796, devised " All my mes- 

do, within SIX o •' .^ 

months after my decease, assure to R, M,, and to his children, the copyhold premises at R., and 
in default thereof, to R» M, for life, and from and after his decease, to his children living at the 
time of his decease, their heirs and assigns for ever, as tenants in common; J. M. and R,M. died 
unmarried before the devisor: Held that this was not a lapsed devise of the whole interest, so as 
to belong to the heir at law of the devisor, but^ by reason of the contingent interest which re-^ 
mained undisposed of, if J. M, shonld not assure, and R, M, should die without children, the resi- 
duary devisees, to whom was devised all the rest of the devisor's lands, &c., wheresoever sitaate, 
&c«, were entitled. 
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suages, farms, lands, and hereditaments, freehold and copyhold, 18 14. 

with their appurtenances, situate in Harborne and SmethwicJc^ in ' 

the parish of Harborne^ unto John Milward, my cousin and heir against 
at law, on the part of my father, to hold to the said J. Mitward^ Scott, 
his heirs and assigns for ever, provided that the said J. MiU- 
wardy or his heirs, do within six months after my decease^ in 
due course of law, assure and confirm unto his brother Richard 
Milwardf and to his children lawfully begotten, or to be begot- 
ten, the copyhold premises situate in Rowley RegtSf &c. and 
hereinafter devised by me to the said R. Milward and his chil- 
dren, and in default of such assurance and confirmation as afore- 
said, I hereby give and devise all my said messuages, farms, 
lands, and hereditaments, freehold and copyhold, with their ap- 
purtenances, situate in Harborne or Smethwick aforesaid, unto 
my said cousin R. Milward for the term of his natural life, and 
from and after his decease I give and devise the same unto his 
children living at the time of his decease, and to their heirs and [ 301 1 
assigns for ever, to take, if more than one, share and share alike, 
as tenants in common." The testatrix also devised the copy- 
hold premises, mentioned in the proviso, to iZ. Milward for his 
life, with divers remainders over, the first being in favour of his 
children who should be living at the time of his decease ; and 
she also devised other lands, some of which were stated to have 
been the estate of her late cousin M. Addyes^ and then followed 
this residuary clause: — *^ All the rest and residue of my mes- 
suages, farms, lands and tenements, late the estate and inherit- 
ance of my said late cousin M. Addyes^ or otherwise, whereso- 
ever situate, lying and being, I give and devise unto John Scott 
and James Scott, the two nephews of my said late husband, to 
hold to them, their heirs and assigns for ever, to take share and 
share alike, as tenants in common ;" with limitations in case of 
the death of either of them in the life of the testatrix. The tes- 
tatrix died, having outlived both J. and R. Milward, who died 
bachelors. The premises in question were never the estate of 
M. Addyes. The lessors of the plaintiff are the co-heiresses at 
law of J. and R. Milward and of the testatrix. The defendants 
John and James Scott are the residuary devisees named in the 
will, and as such entered into possession of the premises imme- 
diately after the death of the testatrix, and are now in posses- 
sion. The question for the opinion of the Court is, whether 
the plaintiff is entitled to recover ; if the Court shall be of opi- 
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ldl4*. nion that he is, the verdict to stand ; if not, a nonsuit to be en- 

tered. 

^^^ Abbott on a former day contended, that the lessors of the plain- 

^coTT. tiff, the heirs at law, were entitled, the devise * to J. and R. Mil- 
[*S02 ] wardy having, by reason of the deaths o£ J, and R. M. without 
children in the lifetime of the testatrix, become a lapsed devise, 
and that the defendants, the residuary devisees, were not entir 
tied. And he said that a residuary devisee stands upon a very 
different footing from a residuary legatee, for a residuary be- 
quest of personal estate carries, not only every thing not dis- 
posed of, but every thing that in the event turns out not to be 
disposed of; but it is otherwise as to the real {a) estate, for a re- 
siduary devisee does not take a lapsed {Jb) devise. It is true, 
that if there be a partial limitation vv ith a devise over, and the 
partial devisee be removed in the testator's lifetime, the next in 
remainder shall take; and the residuary devisee shall also take 
all such interest in the real estate as is undisposed o^ i. e. if any 
thing short of the fee be disposed of; and so also a remote re- 
, version will pass under a residuary clause (c), though that will 
always depend upon the intention of the testator {d). But where 
the testator makes a disposition of the whole fee, so that the 
whole would pass if he were to die immediately, there if the de- 
visee die before the testator, so that the devise becomes lapsed, 
the heir at law, and not the residuary devisee, shall take : and 
the reason is, that as no part of the testator's interest remains 
undisposed of, the testator cannot intend to give any interest to 
the residuary devisee. Such was the principle which governed 
the decision in Doe v. Underdaam (e). And in Doe v. Shef- 
Jield (y ), where it was considered that the residue would not have 

[ 308 ] gone to the heir at law, but to the residuary devisee, that was 
upon the supposition that if the testator had died immediately, 
the whole would not have passed, and therefore it did not fall 
within the above principle. The rules laid down by WiUeSj 
C. J., in Doe v. Underdaam will serve for the determination of 
this case. 

Hclroyd contra, did not controvert these principles, but rested 
the claim of the defendants, the residuary devisees, mainly upon 
this distinction, that here was an interest remaining undisposed 

(c) 8 Vf. S5. (6) 15 Ve$, 415. 

(OCAetfcTT. CAesfcr,5P. 1F.55. Doe ^.WeMerhy^ll East, Srt. 

id) GftodtiOe ▼. MiUs^ 6 Easi, 494. (c) WiUe$^ 296. (/) 13 Emtt, 596. 
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of, there being no devise of the fee absolutely. The detise is to 1814. 
J. M. in fee upon a condition (who as heir would have taken by "— 
descent in fee absolute), and in the event of the condition not ogamH 
being performed, to iZ. M. for life, with a contingent remainder Scott, 
in fee to his children Ikring at his death ; and there is no devise 
dvet ; consequently there is a residue still undisposed o\ And 
dierefore the conclusion which was well drawn from ihe pre- 
mises in Doe v. Underdcnm^ namely, ^^ that when a testitor has 
given away all his estate in lands, so that if he were to die im- 
mediately nothing remains undisposed of, he cannot irtend to 
give any thing in these lands to his residuary devisee," cannot 
be drawn here from premises which are difiPerent, for lere the 
testatrix has not given away all her estate in these lands. Here 
if c7. M. had died before, and iZ. M. had survived the testatrix, 
doubtless iZ. M, would have taken, the first estate to J. IL being 
only a preceding limitation, and not a preceding condiion to 
give etfect to the subsequent limitation ; for though it \ias held 
otherwise in Roe v. Fludd {a\ the authority of that case las been 
repeatedly overruled (i). The death of J". M, then bebre the [ S04 ] 
testatrix, if R. M. had survived her, would have been tie same 
thing as if there had been no devise to JI M., or as if he had 
survived and failed to perform the condition, in which ose the 
Cmitation to iZ. M* would have taken effect as a limitaion to 
hkn for life with a contingent remainder to his children. But 
what is that but a devise of a particular estate only, leaving a re- 
version which will pass under the residuary clause ? For i con- 
tingent remainder is not like an absolute devise in fee ; i does 
not shew that the testator cannot intend, if the contingency does 
not happen, to give an interest to the residuary devisee ; md it 
appears from a variety of cases which are all collected bf Mn 
Cruise (c), that wherever there is a reversion lefl, it will pass un- 
der die residuary devise, if there be words sufficient to dispose 
of iall the testator's property, unless the testator shews an inten- 
tion to the contrary. Is there any thing here to shew thit the 
testatrix intended that the reversion should not pass to the resi<- 
diiary devisees ? It might be sufficient to answer upon tie au- 
thority of Goodright v. Marquis of Dcnsmshire (d), and Loe v. 
Weatherby {e\ that there is nothing manifestly to exclule it ; 

(a) Forteac. 184. 

(6) Avelyn v. Ward, 1 Ve9. 420. Andrews ▼. PWAom, cited tft. 421. lUe v. 
Wicket^ eked ib. S. C. WiOe^ R. 303. G^tiwr ▼« Wiekeii^ 1 Wik. 105. Sm 
2 Feam. 393, 4., 4th edit. 

(c) 6 Cniuf on Real Property, SSO to 226. (d)2B.^P.600. (e) 11 foe, 322. 



S04 CASES IN MICHAELMAS TERM 

18 H. but Doev, Sheffield {a) is a strong authority in favour of the re« 

— : — siduary devisee, for if he would have been entitled in that case, 

againH ^^ ^^^ ^^ beir at law, if the surviving sister had not taken the 

Scott, whole, by reason that the devise to the other sisters, who were 

[ 905 ] dead at the time, was not a lapsed devis^ a fortiori he shall be 

entitled iere where the devise is to children who were never in 

esse, or capable of taking. As to Doe v. Underdown the clear 

distinctim is, that there no reversion was left, but the whole was 

given to the devisee, who, if the testator had died immediately, 

would hive taken a fee absolutely. 

Abbots in reply, urged that this was a case which must be go- 
verned ky the intention of the testatrix, and that her intention 
seemed to be to dispose of all her interest ; for her first devise is 
of the fee, subject only to a condition, upon the performance of 
which i: was to become absolute, and the presumption is that a 
devisee ivill rather perform the condition than by not perform- 
ing it forfeit the estate ; or it might have become absolute by the 
death dR, M, to whom the condition was to be performed* It 
is probtble therefore that the testatrix contemplated the passing 
her while interest. 

Lore Ellenborough, C. J., said that if the testatrix under- 
stood yhat she intended, she must have contemplated a possi- 
ble coitingency still remaining. That this was certainly a case 
of sone novelty and difficulty, which he had not anticipated at 
the oitset of the argument ; the case had been extremely well 
argud. 

Cur. adv. vult* 
Lord Ellenborough, C. J., on this day delivered the judg- 
mentof the Court. The only question in this case is whether 
the divise to Richard Milward for life, and after his decease to 
his clildren (which devise was limited to take effect upon the 
default oi John Milward the devisee in fee, in not assuring and 
[ S06 ] confirming certain copyhold premises mentioned and described 
in the will to his brother Richard and his children), having be- 
come a lapsed devise by the deaths of John and of Richard 
(without children) in the lifetime of the devisor, the estate meant 
to be devised by the will, does under the authority of Doe v. 
Unde-down^ JVilleSf £93., and other cases, belong to the heirs at 
law o' the devisor, the lessors of the plaintiff, or whether it pass- 
ed under the will to the defendants as residuary devisees. The 
rule of law is laid down by Lord King in Wright v. Hally and 

(a) 13 Ea«*, 526. 
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recognized and adopted by Lord C. J. Willes in Doe v. Under" 1814. 

doWHy is, " that though the will is not complete until the death 

of the testator so as to vest any thing in the devisee, yet that the a'r^nst 
intent of the testator is to be taken to be as things stood at the Scott. 
time of making his will ; for the testator makes his will as if he 
were to die that moment, and it cannot be presumed that he in- 
tended to devise a contingency, which afterwards happened, and 
which he could not then foresee :" and afterwards, " the devise 
must be taken to mean the rest and residue of the lands unbe^ 
queathed at the time of making the will." The law as laid down 
in this, and the other cases to the same effect, not being disputed 
by the counsel on either side, it brings it to this mere question 
arising on the face of the will. Whether, at the time of the mak- 
ing of the will, and upon the face of the will itself, there was 
any interest in the lands devised not fully disposed of; for if 
there was, the consequence is, that the residuary devise must 
operate upon such interest. And, upon adverting to the terms 
of the will, it appears to us clearly that there was such interest 
undisposed of by it. Although the events immediately contem- 
plated and supposed by the testatrix might happen, that John [ 307 J 
and Richard should both survive her, and that John Milward 
should within the period prescribed assure and confirm unto his 
brother Richard Milward and his children the copyhold pre- 
mises, or (if John should make default and not so assure and 
confirm the copyholds) that Richard should leave children at his 
death, in which events the whole would have been disposed of, 
yet the contrary course of events might take place, i. e. that John 
.should not assure the copyholds to Richard^ and that Richard 
should die without children ; and for these possible (and since 
actual) events, upon the happening of which the estate is undis- 
posed of, the will has not specifically provided. There is there- 
fore a residue of the lands unbequeathed at the time of the mak- 
ing of the will, upon which the residuary devise may operate, 
according to the language and doctrine of Lord C. J. Willes in 
the case above referred to, and which is the admitted law upon 
the subject. The will being therefore as far as concerns the ab- 
solute disposition of this property incomplete and imperfect at 
the time when it was made, in not disposing of the interest 
which evidently remained to be disposed of, if John Milward 
should not assure the copyhold estate to Richard^ and Richard 
should die without children, the necessary consequence is, that 
the interest depending on those contingencies passes by the ge- 
VoL. III. T 
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1814. neral residuary clause, to the defendants as residuary devisees. 
A nonsuit must therefore be entered. 



[ SOS ] 

Monday, " Storer aguinst GoRDON Eiid Othcrs. 

Nov, 28th. ^ 

Where, by /COVENANT. The plaintifF declares upon a charter-party 
between*^he^ ^^ made \\Qxh December 1811) between the plaintiff of the 
ship-owner ^^^ ^^j.^ ^^^ ^\^q defendants of the other, by which the plaintiff 

and freighters, * /..-iii. iit_j 

the ship-owner Covenanted to let to freight the ship Concord^ and take on board 
proceed Vrom^ s"ch Cargo as the defendants should provide, and proceed tbere- 
X. to Naples^ with from London to Cagliari^ and thence to Naples^ and there 
make a right make a right and true delivery of her outward cargo to the 
and true de- ggents of the freighters if they should order the ship to unload 
outward there, and that having so done, the ship should receive on board 
^fumng^^done ^"^^ ^ return cargo as the agents of the freighters should pro- 
receive on vide at Naples, and beinff fully laden should depart from Naples 

DOiiidaretnrn , , ^ , / /. ^ ». ». -r • i\ • 

cargo, re- and proceed to London (or first to (jalipoh it required), the 
Drinc V& perils and dangers of seas, rivers, and navigation, and capture, 
excepted, and restraint, and detention of or by enemies, princes, rulers, and 
covenanted hi Others, and all other inevitable accidents excepted. And in con- 
consideration sideration of the premises the defendants covenanted that with- 

o» the ore- 

mises, that at in the stipulated number of lay days, the outward cargo should 
find and pro-^ ^^ found and sent alongside at London, and received fiom on 
vide, asf/i^y board at* Naples, and that at Naples they would find and pro- 
andassuieto vide, as they did thereby warrant and assure unto the plaintifi^ 
the ship-owner, ^ full and complete return cargo of wine, &c., and that the same 

a full and com- ,|,, , ., ^, 

plete return should be sent alongside, &c. and that they would pay for freight 

and^thatiroo/. ^^ ^^^ ^^^^ ^^ ^^^* P®^ ^^^ ^^^ every ton of 252 gallons of wine, 

should be paid &c. and for any other goods a proportionate freight per ton ; and 

the outward that 1750/. part of the said freight, &c. should be paid on the de- 

SonW b*^*^*' livery of the ship's outward cargo (which was to be considered as 

sidered as earned for outward freight: held that, in covenant against the freighters for not pro- 
viding a return cargo at N,, they could not plead, in excuse ot performance, that the outward 
cargo was seized by the government at iV., and never delivered to them; for the delivery of the 
outward cargo was not a condition precedent to the providing a return cargo : but the delivery of 
the outward cargo was a condition precedent to the payment of the 1750/., and, therefore, a 
breach assigned for non-payment thereof, was, under these circumstances, not sustainable. A 
deed, inter partes, cannot operate as a release to strangers: therefore, a cliarter-party between 
A. andB., in consideration of a former charter-party between^, and C, which former charter- 
party, in consideration of the freight B. was to pay, was thereby declared null and void. A, agree- 
ing to cancel the first in consideration of the second, and C. was thereby acquitted of all claims 
which A. might have against him in virtue of the first charter-party, was held not to operate as a 
release from A, to C. of the first charter-party. 

[*S09 ] 



IK Tttti FifTT-fiFTH YfiAR oT GEORGE IIL sag 

earned and due for outward freight), by a bill of exchange, &c., 1814. 

and the remainder of the freight, &c. in equal moieties by two 

bills payablewithin a certain time after the ship should be reported against 
inward at the custom-house in Lofidonj that it was convenanted Oordom. 
that 85 running days should be allowed the freighters for receiving 
the outward cargo, touching at Cagliari^ unloading and reloading 
at Naples, and delivering her return cargo at London^ and 20 day» 
more on their paying demurrage at the rate of 15/. per day. The 
plaintiff then avers, that the ship with her outward cargo pro- 
ceeded on her voyage and arrived at Naples, atid that he gave 
notice of her arrival and readiness to unload, and wad at all timee^ 
ready and willing, as far as in him lay, to make a right and true 
delivery to the agents of tbe'dcfet>dants at Naples of the said out-- 
ward cargo; and that afterwards and during the time that the 
ship was remaining at Naples for the purpose of making such 
right and troe delivery, the ship together with her said cargo^y 
was by the order and under the authority of certain persons ex- 
ercising the powers of government at Naples, without any default 
of the plaintiff, with great force and violence, seized and taken^ 
and her cargo unloaded, landed and delivered out of the said 
ship by and to certain persons to the plaintiff wholly unknown, [ 310 ] 
by the order and under the authority of the persons so exercis- 
ing the powers of government at Naples; and that after the 
eargo had been so seized, 8cc. the plaintiff having ftill possession 
of the ship for all purposes of loading the same according to the 
terms of the charter-party, was ready and willing, and then and 
there duly notified in writing to the agents of the defendatits at 
Naples, that he was so ready and willing, either to receive on 
board such a return cargo as the agents should provide, or to 
proceed, &c. agreeably to the tefrms of the charter-party ; and 
tbflit afterwards and daring the time that the ship was so lying 
at Naples the &5 running days expired, and the defendants de- 
tained the ship on demurrage ^0 days. And the plaintiff as- 
signs for breach, first, that neither the defendants nor their agents 
did within the 85 running days or 20 days of demurrage pro- / 

vide a full and complete cargo, &c., and send or cause the same 
Vo be sent alomg^ide at Naples, &c., but wholly made default, 
and the ship was for want of such cargo compelled to r^Aain at 
Naples, because by the laws and resolutions of the persons then 
exercising the powers of government there, the ship was not al- 
lowed to depart from the port of Naples^ without a sufficient 
cargo of sudi goods m hy the eh«rter^rty wds agreed to be 

Ta 
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1814r furriished, and which goods, by the laws and resolutions above 

mentioned, were permitted to be exported from the said port/ 

against ^^'9 whereby the ship was detained at Naples over and above 
GoiiDONr the 85 running days, and the 20 days of demurrage, 4*30 daysy 
during all which time the plaintiff was deprived of the use and 
advantage of the ship, and incurred divers great charges, &c. 
[3113 Second breach. That neither the defendants nor their agents have 
paid the 1750/. in part-payment of the freight, &c. by bill or 
otherwise. 

Plea to the first breach (a). That the defendants, from the 
tiaie of the arrival of the ship at Naples^ were always ready and 
willing to receive there from on board the ship the said outward 
cargo, and upon a right and true delivery thereof to provide a 
full and complete return cargo, and to send the same alongside 
at Naples within the lay-days or days of demurrage, whereof the 
plaintiff had notice, and was requested and ordered by the agents 
of the defendants to unload the ship at Naples^ but before the 
outward cargo, or any part, was or could be delivered, and before 
any default or delay whatever was committed or incurred by the 
defendants or their agents, in or about the receiving or sending 
for the same, the ship, with her outward cargo, at Naples^ was 
without any default of the defendants or their agents forcibly 
seized and taken, and the cargo was unloaded and landed by the 
persons exercising the powers of government there, and was af- 
terwards by those persons kept and converted to their own use, 
and never delivered or returned to or under the control of the 
defendants or the plaintiff, and the plaintiff never did or could 
make a right or true delivery of the said outward cargo, or any 
part thereof, to the defendants or their agents, and never was 
ready or able, after having so done, to receive on board any 
homeward cargo from the defendants or their agents, by reason 
of which premises the defendants were prevented and dis- 
charged from providing or sending alongside any return car- 
go, &c. 
,. Demurrer and joinder.^ 
[ 312 ] Pleas to the second breach (J) ; 1st, That the plaintiff did not 
nor would at any time make any delivery of the outward cargo, 
or any part thereof, to the defendants or to their agents at JVb- 
ples or elsewhere, nor did the defendants or their agents at any 
time receive the same or any part thereof, &c. 2dly, That they^ 

(a) This was the second plea npon the record. 

(6) These were the fonrth and fifth pleas open the record.. 
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tlie defendants, from the time of the arrival of the ship at Na^ 1814« 

pies, were always ready and willing to receive there from on board 

the ship the outward cargo, whereof the plaintiff had notice, and against 
was requested and ordered by th6 agents of the defendants to Gohdow. 
unload the ship at Naples ; and then pleaded the same facts as 
in the plea to the first breach. 

Replication to the first of these pleas. That the ship proceed- 
ed with her outward cargo and arrived at Naples^ and the plain- 
tiff gave notice of her arrival and readiness to unload, and was 
at all times ready and willing, as far as in him lay, to make a 
right and true deliveiy to the agents of the defendants at Naples of 
the outward cargo, and that afterwards and during the time that 
the ship was duly remaining at Naples for the purpose of making 
such right and true deliveryi the ship, together with her said 
cargo, was by the order and under the authority of certain per- 
sons exercising the powers of government at Naples^ without any 
default of the plaintiff, with great force and violence seized and 
taken, and her cargo unloaded and delivered out of the said ship 
by and to certain persons to the plaintiff wholly unknown, by the 
order and under the authority aforesaid, &c. 

Demurrer to this replication and joinder^ 

To the Sd plea demurrer and joinder. 

Pleas to the whole {a) ; 1st, That after the making of the char- [ SIS ] 
ter-party in the declaration mentioned, and before the commence- 
ment of this suit, to wit, on the 21sC of May 1813, the plaintiff, 
by his certain writing of release then and there made, sealed with 
bis seal, and to the Court now here shewn, did release and quit 
claim to the defendants the «aid covenants of the defendants in 
the said charter-party contained, and all claims and demands of 
the plaintiff against the defendants in respect thereof, and in re- 
spect of any damages by him sustained by reason of all breaches 
thereof committed by the defendants, &c. 'Sdly, That after the 
breaches of covenant assigned in the declaration, and before the 
commencement of this suit, the plaintiff, on the 21st oi May 
1813, released to the defendants all damages by him sustained 
by reason of the breaches of covenant in the declaration as- 
signed. 

Replication to the first of these pleas, craves oyer of the said 
release, which is set forth (i), and thereupon the plaintiff replies 
that the said release purports to be and is a deed indented, and 

(a) These were the fifteenth and sixteenth pleas. 
(6) JSee the judgment of the Court. 
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1614, made^ on the day and year therein mentioned, between the plain-* 

tiff, by the name and description oiSeth Storer^ sole owner and 

^aai«? roaster of the Concord^ of the one part, and Vallin Uouth and Co., 
QpRpQN. by the name and description of Vallin Routh and Co., by tlie or- 
der of W. Eppes Rotdh of Loudon (for account of Schneider and 
Co., merchants ofLondony and Harford and Visgers, merchants 
of Bristol\ of the other part; to which rdease the defendants 
(between whom and the plaintiff the charter-paity and the coYe-« 
liants in the declaration stated were made and entered into, and 
[ 314? ] in respect of which covenants and the breaches thereof by the de* 
fendants, the damages in the declaration have accrued to the 
plaintiff), are no parties, but are wholly strangers thereto ; and 
the charter-party in the declaration mentioned to have been 
made between the defendants and the phiintiff, notwithstanding 
the supposed release in the plea, hath been always, from the time 
of making the same, and still is in full force and effect between 
the plaintiff and defendants, not at all impaired nor rendered less 
available in law by any such supposed release, &c« There was a 
i^imilar replication to the last plea. 
Demurrers to both replications. 

Puller^ for the plaintiff, at the outset abandoned the claim to 
payment of the 1750/. for outward freight, admitting that by the 
terms of the covenant the delivery of the outward cargo was a 
condition precedent to the payment of the 1 750/., so that the 
breach for non-payment thereof could not be supported. And 
this disposed of all further argument upon that breach, and the 
pleadings in answer to it* Upon the rest he made two questions, 
1st, Whether the delivery of the outward cargo at Naples was, 
under the circumstances, a condition precedent to the providing 
a homeward cargo ; 2dly, Whether the subsequent charter-party 
amounted to a release of the former. 1st, He argued that the 
delivery of the outward cargo was not a condition precedent to 
the providing a return cargo, the covenant being absolute to pro* 
vide a return cargo, ^^ as the defendants did warrant and assure 
to the plaintiff," and not like the covenant for the payment of 
the 1750/, depending " on the delivery of the outward cargo." 
And this difference in the language of the two covenants shews 
that the parties did not intend the same thing in both, and that 
[ 315 ] when they did intend to make a condition precedent they knew 
bow to express it so as to leave no doubt. The rule laid down 
in Ritchie v. Atkinson (a), and Atkinson v. Ritchie {b) is this, that 

(a) 10 East, 29$, (*) UH^ 330. 



IN TOT Fimr-FifTH Ykar of GEORGE IIL 



SI. 



Storer 
against 

GORUOSU 



whether a thing be a condition precedent depends on the reason 1814. 
and sense of the thing, as it is to be collected from the whole 
contract. Now here the plaintiff has covenanted to deliver the 
outward cargo, with an express exception of the restraint of 
princes, &c. ; but if, as the defendants would have it, he cannot 
insist upon their covenant to provide a return cargo, by reason 
that he was prevented by the Neapolitan government from de- 
livering the outward cargo, what is that but saying that though 
be has in express terms excepted a particular event, he shall ne- 
vertheless by construction be liable in that event? This exception 
has always been considered as an exception for the benefit of the 
ship owner (a), and the general covenant by him to make a true 
delivery has never been held to bind him to become an insurer 
for the delivery. If it were to be held that the delivery was a con- 
dition precedent, the consequence would be, that if the ship owner 
were to be prevented from delivering but the smallest particle of 
the outward cargo, he would lose the whole benefit of his charter- 
party. Such a construction would be neither according to the 
sense or reason of the thing, as it is to be collected from the whole 
contract 2dly, He contended that the subsequent charter-party 
did not operate as a release of the former, upon the principle that 
a deed inter partes was confined in its operation to those who were 
parties to it; for which he cited Scudamore v. Fandenstene {b\ Bro» 
Estr anger ^alf ait ipL%l. 4 Bac. Ab. Release, 266. Gilby v. Copley C 316 ] 
(c), Frontin v. SmaU {d\ and several other cases which are col- 
lected in a note to Pigott v. Thompson {e). It is true that for 
avoiding circuity of action covenants between the same parties 
have been construed to operate as a release, but if that were so, 
where the parties are different, there would be no mutuality. 

Richardson, contra, argued, that the delivery of the outward 
cargo was a condition precedent to the providing a homeward 
cargo, chiefly upon this ground, viz. that the plaintiff has cove- 
nanted to make a right and true delivery, &c., and that having 
so done, the ship should receive on board the return cargo, &c.; 
whence he concluded that the plaintiff's receiving on board a re- 
turn cargo was to depend on his having made a right and true 
delivery, 8u:. And if that wiere so, the providing such return 
cargo must also depend upon the same condition ; otherwise this 

(a) Blight V. Page, 3 Bos, ^ PuU., 295. n.; Tauteng v. Hubbard, ib. 298., per 
Lord Almanley, C. J.; Sjoerds v. Luscombe, 16 ^att, 201. 
(6) 2 Inst. 673. (c) 3 Lev. 138. (d) 2 Ld. J(aym, 1418. 

(e) 3 Bos. if Pott. 149. 
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1814. hardship would follow, that the defendants would be obliged to 
— — provide a return cargo, although the plaintiff would not be 
f^nst obliged to receive it. Yet the defendants only covenant in con- 

GoHDuN. sideration of the premises. The true construction, therefore, of 
these covenants, taking them together, is, that they are recipro- 
cal, that the one shall deliver the outward cargo, and upon such 
delivery the other shall provide the homeward cargo ; conse- 
quently whatever operates in excuse of the delivery of the out- 
ward cargo shall equally operate in excuse of the providing a 
homeward cargo. The non-delivery of the outward cargo goes 
to the whole consideration, and therefore falls within the rule in 

[ 317 ] Boone y. Eyre {a); for the produce of the outward cargo was to 
be the fund and means of obtaining the return cargo. And no 
such difficulty as suggested will occur in case the plaintiflF should 
be prevented from delivering some small portion of the goods ; 
for if he make a substantial delivery it will satisfy the covenant; 
in the same manner as in Davidson v. Gwynne (i), a delivery of 
the entire quantity was held sufficient to satisfy a covenant to 
make a right and true delivery of the cargo, so as to entitle the 
covenantor to freight^ though the quality of the cargo was dete- 
riorated by his negligence, that being the subject of a counter re- 
medy. Upon the second point he said, that the rule of law that 
if a charter-party be expressed to be made between A, of the one 
part, and JB. of the other, it cannot work a release to C, was of 
a very technical and refined nature, such as the Court would 
hardly extend beyond the very letter. Cooker v. Child (c) shews 
how slight a distinction will vary the rule; and none of the cases 
cited contra, are applicable to a release like the present. Scuda- 
more v. Vandenstene only decided, that one who was in effect no 
party to the indenture, though his name was introduced into the 
covenants, could not release another who was a party to it. In 
Gilby v. Copley there was not any decision, three of the Judges 
differing in opinion with Levins^ J., who upheld the rule. And 
the principle is not universally true that one who is no party to 
a deed cannot be affected by it, if the deed be expressed to be 
made between parties ; for a feoffment made between A. and B,, 
with a letter of attorney to (7., to make livery, though C. be not 

t 318 ] a party to the deed, is good, and the estate shall pass by his 
livery, Dicker v. Noland (d), Moyle v. Ewer [e) ; and if that be 

(fl) 1 //. BL 273. fi., and cited in 6 T. R. 573. (6) 12 East, 381. 

(c) 2 Lev, 74. (d) Harg. Co. LiL 52. h. n. 4. S. C. 2 RvU. Abr, Q.pl. 12. 

(e) Cro, Eliz, 905. Noy, 49. 
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so, why may he not be released ? Here the charter-party uses 1814. 

apt words of release, for the defendants are " thereby acquitted," 

&C, Com. Dig. Release^ A. 1. ^^f^* 

Cur. adv. vult. Gordon. 

Lord Ellenborough, C. J., on this day delivered the judg- 
ment of the Court. 

This was an action of covenant upon a charter-party between 
the plaintiff, as owner of the ship Concord^ and the defendants 
the freighters. By the charter-party the ship was to proceed by 
Cagliari to Naples^ and there make a delivery of her outward 
cargo, and having so done, she was to take on board a homeward 
cargo, and proceed therewith to London. There was an even- 
tual stipulation for her going to Galipoli^ but that became im- 
material. The defendants covenanted, that they would find and 
provide, as they did warrant and assure to the plaintiff, a full and. 
complete homeward cargo, and they stipulated to pay freight by 
the ton, and that 17^0/., part thereof, should be paid on the de- 
livery of the outward cargo, which was to be considered as earned 
and due for outward freight. The declaration assigned several 
breaches, the first of which was, that the defendants did not find 
and provide a homeward cargo, and another, that they did not 
pay the 1750/. freight The other breaches did not come in 
question. To the first of these breaches the defendants plead- 
ed, that after the ship's arrival the outward cargo was, without 
any default of the defendants, forcibly seized and landed, and 
kept by the persons exercising the powers of government at JVb- [ 319 ] 
plesy and never was returned to the plaintiff or defendants, and 
the plaintiff never did or could make a right or true delivery of 
any part thereof; and to the plea, stating these facts, viz. the . 
2d, there is a general demurrer. To the Sd plea there was a 
demurrer, upon which the plaintiff has had leave to amend. The 
4th and 5th pleas, with the pleadings thereon, insist upon the 
same facts in answer to the 2d breach, and the plaintifPs coun- 
sel was satisfied upon the argument, and, we think, rightly, that 
he could not support that breach. The defendants also pleaded, 
in their 15th plea, a release of the covenants in the charter- 
party, and of all claims and demands thereon ; and in their 
l6th plea, a release of all damages sustained by the plaintiff 
by the breaches of covenant assigned in the declaration. The 
plaintiff craved oyer of these deeds fof release, and the de- 
fendants have set forth, as and for the deed containing this re- 
lease, a charter-party of the 21st May 1813, indented ; and 
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1814* made between the plaintiff of the one part, and VaUin South 
and C0.9 for account of Messsrs. Schneider and Co. of LondoUf 
of the other part, whereby the plaintiff let the ship to go to Ga- 

O^RDON. lipoli^ Malta^ and London^ and in consideratien thereof, and 
more particularly in consideration of the charter-party mention- 
ed in the declaration, which charter-party, in consideration of 
the freight and monies VaUin Rouih and Co. were to pay, was 
thereby declared to be rendered null and void, the plaintiff agree- 
ing to cancel that first charter-party for and in consideration 
of the dd, and the defendants were thereby (said to be) ac- 
quitted of all claims which the plaintiff might have against them 
in virtue of that first charter-party, and the plaintiff pledged 

C 320 ] himself to deliver the same to W. Eppes Rcmth within a conve- 
nient time not exceeding 60 days after the ship's arrival in Eng" 
land, and for those considerations Vallin Routh and Co. cove^ 
nanted to give the plaintiff a cargo and pay him certain freight- 
Upon the setting out of this deed, as and for the release pleaded 
by the defendants, the plaintiff has replied that the said deed is 
made between .the plaintiff of the one part, and Vallin JRotUh and 
Co. of the other, to which the defendants are strangers, and that 
the charter-party mentioned in the declaration is still in force ; 
and thereto the defendants have demurred. There are, there- 
fore, two questions ; one. Whether the seizure of the outward 
cargo by the Neapolitan government discharged the defendants 
from the oblig^ion, which their covenant otherwise would throw 
upon them, to find and provide a homeward cargo ; the other, 
Whether the charter-party of the 21st oiMay 1813 is by opera- 
tion of law a release to these defendants. Upon the former of 
these questions the defendants contend that the right and true 
delivery of the outward cargo was a condition precedent, and 
that till the performance thereof by the plaintiff they were under 
no obligation to provide a homeward cargo, and unless they can 
establish thb position, the question upon the 2d plea must be 
determined against them. The covenant from them contains no 
words which import to make the delivery of the outward cargo 
a condition precedent; they covenant generally, and without 
qualification, that the outward cargo shall be found and pro* 
Tided, and sent alongside the ship, and received from on board 
at Naples or Galipolif and that at one of those places th^ would 
find and provide^ as they did thereby warrant and assure to 
the plaintijB^ a full and complete cargo. It is contended, bo w*- 
ever, that from tho worc^pg of the plaintiff '$ cov^ant this con-* 
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ditkm precedent is to be implied* That covenant, as far as is 1814b 
material in this question, is, that the ship sliould go to Naples^ and 
there make a right and true delivery of her outward CBTgo^ and 
that having so done she should take and receive a homeward car* 
go; and the argument is, that the words ** having so done" would 
have excused theplaintiff from taking on board a homeward cargo, 
if be had not first delivered his outward cargo; and that whatever 
would have excused the plaintiff from receiving would also ex» 
cuse the defendants from loading. It does not appear to us, how- 
ever, that these words would have been any excuse to the plain* 
tiff; and admitting that they would, it by no means follows that 
they afford one to the defendants* The words seem rather intend* 
ed to mark the time when the plaintiff^s obligation to receive «i 
homeward cargo should attach, viz. when his ship from being 
clear of one cargo should be in a condition to receive another, 
and they are unaccompanied with those express words of condi* 
tion which would naturally have been used, had there been any in* 
tention of giving the plaintiff an option of terminating the con* 
tract, and refusing a homeward cargo, if he should have been pre* 
vented by any accident from delivering the outward cargo. But 
admitting that the plaintiff might have been discharged from his 
obligation to receive, does it follow that if the plaintiff is willing 
to receive, the defendants are discharged from their obligation 
to deliver? The plaintiff might wish to reserve an option to him- 
self, and might therefore qualiiy his covenant; but he might not 
choose to give any option to the defendants, and might insist 
from them upon an unconditional and unqualified covenant. The 
plaintiff has in terms introduced, as an exception into his cove-^ 
venants, the perils of the seas and capture, restraint, or detention, 
by enemies, princes, or rulers, but he has suffered no such ex- [ 322 ] 
ception to be in the covenant of the defendants. He did not 
therefore mean,, that whatever would be an excuse to him should 
also be an excuse to the defendants ; and we cannot therefore by 
implication from the wording of the plaintiff^s covenant, intro- 
duce an exception into that of the defendants. Nor is there any 
ground from the nature of the thing to imply such an exception. 
The outward cargo may be intended as the fund to procure the 
homeward cargo, but it by no means follows that it must be so^ 
and in very many instances the homeward cargo is procured and 
in readiness to ship before the outward cargo arrives. We can- 
not therefore consider the right and true delivery of the outwajd 
cargo as a condition precedent; and the demurrer tlierefore to 
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against 

Gordon* 



[ 323 ] 



the second plea must be allowed. As to the release, the objec- 
tion is this, that where there is such a deed as is technically called 
a deed inter partes, that is, a deed importing to be between the 
persons who are named in it, as executing the same, and not as 
some deeds are, general to " all people," the immediate opera- 
tion of the deed is to be confined to those persons who are par- 
ties to it : no stranger to it can take under it except by way of 
remainder, nor can any stranger sue upon any of the covenants 
it contains. For this position, 2 Inst, 673. and several other au- 
thorities to which we have referred were cited, and the same doc- 
trine occurs in Co. Litt. 231. a. The defendants' counsel did 
not deny these cases, but he denied their application to a re- 
lease, and he brought under our notice Cro, Eliz. 905. and 
JVby, 49. wherein an indenture of feoffment between^, of the 
one part and B. of the other, a letter of attorney to a stranger 
to the indenture to deliver seisin was adjudged good. A letter 
of attorney however passes no interest, but merely gives an au- 
thority, and such authority is essential to effectuate the con- 
veyance from A' to JB. But the release in this case, if it is 
to operate as a release, takes something out of the plaintiff, viz. 
his right to sue, and passes to the defendants an indemnity and 
bar against the plaintifPs claim. This case therefore appears to 
us within the general rule, and not within the excepted case ; 
and we are therefore of opinion, that the demurrer to the repli- 
cations to these pleas cannot be allowed. The consequence 
upoii the whole record is, that there must be judgment for the 
plaintiff upon the 2d plea, and upon the replications to the 15th 
and l6th pleas, and for the defendants on the replication to the 
4th and upon the 5th pleas. 



Monday, 
Nov. 28th« 



Durham against the Marquis of Hertford. 



BySiG.s.c. npHE Stat. 51 Geo. 3. c. 30. (inclosure act) s. 8. enacts, that 
30. (inclosure ■ , . ^ / . ' 

act), " any any person dissatisfied with the determination of the com* 

person dissa- 
tisfied with the determination of the commissioners, may bring an action against the person in 
whose favour such determination shall have been made, and, if it shall appear that the party 
claiming is entitled to a qualified or less interest, the jury may declare the same, on their verdict, 
to be indorsed on the postea, in addition to the verdict given on the issue joined, but the costs of 
such action shall abide and be determined by the verdict given upon the issue joined ;" and action 
brought against defendant, for claiming right of common in respect of ninety-one acres, and upon 
the general issue, the declaration consisting only of one count, verdict for plaintiff as to thirty 
acres, and for defendant for the residue, and indorsement on the postea, that jury find the 
right of commoB in respect of sixty acres,. &c. ; held that plaintiff was entitled to general costs. 
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Inissioners, may bring an action upon a feigned issue against the 1814. 

person in whose favour such determination shall have been made, 

and if it shall appear that the party claiming is entitled to any iJ^alnJT 
qualified or less interest than was claimed, the jury may * declare *^® Marquis of 
the same by their verdict, to be indorsed on the postea, in addi- [*S2,4 1 
tion to the verdict given on the issue joined, but nevertheless the 
costs of such action shall abide and be determined by the verdict 
given upon the issue joined. 

In pursuance of this clause the plaintiff brought an action upon 
a feigned issue against the defendant, and declared that the mar- 
quess and marchioness in right of the marchioness were seized of 
91 acres and 13 perches of land, and in respect thereof claimed 
to be entitled to right of common, 8cc. The declaration con- 
sisted of one count only, and the defendant pleaded the general 
issue. A verdict was found for the plaintiff as to 30 acres, and 
for the defendant as to the residue, and the indorsement made 
on the postea was that the jury find the right of common in re- 
spect of 60 acres of land and a messuage. 

The Master taxed the plaintiff his general costs of the action. 

A rule nisi was obtained, that the Master might review his 
taxation. 

Richardson^ who shewed cause, contended that the general rule 
was, that when the plaintiff obtains a verdict, though not for the 
whole, yet he is entitled to the general costs (a), and that there 
was nothing in this statute to vary the rule. Here the jury find 
that the party claiming is entitled to a less interest than was 
claimed, viz. for 61 instead of 91 acres; consequently the plain- 
tiff obtains a verdict for 30, and the statute directs that the costs 
shall abide the verdict. And Braithwaite v. Bradford {b) is dis- [ 325 ] 
tinguishable from this case, because there the plaintiff claimed in 
respect of several distinct rights, upon distinct issues, and only 
recovered upon some of them ; but here is but one issue joined, 
which is found for the plaintiff. 

Holroyd, contra, submitted that this being a verdict given upon 
the issue joined, partly for the plaintiff and partly for the defend- 
ant, the costs of the action which are directed by the act to abide 
the verdict given, ought also to be partly for the plaintiff and 
partly for the defendant. The act has introduced a different rule 
from the general rule. And the defendant does not appear to be 
a party entitled to a qualified or less interest than, he claimed, for 



(a) AstUy v. Fottngr, 2 Bwr. 1232. ; Bridges v. Raymond^ 2 BL R. aOO. 
(J) 6 T. 12. 599. 
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1814b according to the verdict he is entitled to the same interest that he 

claimed, only it is in respect of a less number of acres ; a qnali- 

Mgi^tuT ^^ ^' 1^^ interest implies an abridgment of the right claimed, 
IbeMarqnit of n^ if be should claim for all cattle levant and couchant, and should . 

be entitled only to a stint, &c. Braithwaite t. Bradjbid cannot 
be distinguished ; the direction as to costs in that case, ^ that 
they should be borne by the plaintiff if the verdict should be in 
fiivour of the commissioners' determination, and if against it by 
the proprietors at large," is in effect the same as here ; and whe- 
ther the verdict be given upon one issue joined, in part for the 
plainti£^ and in part for the defendant, or whether upon several 
issues joined, it be given on some issues for the plaintiff, and on 
others tor the defendant, is in reason the same thing ; in both it 
may be said with Lord Kenyan (a), that ^^ it seems contrary to the 
principles of natural justice, that a plaintiff who succeeds in one 
part and fails in the other parts of his demand, should have his 
whole costs. And there is no such rule to govern this case.'' 

Lord Ellen BOROUGH, C. J. There cannot be separate judg- 
ments on one issue, and there can be but one verdict on one issue^ 
and that is given in favour of the plaintiff. 

Le Blanc, J. The commissioners awarded in favour of the 
defendant upon his whole claim, to which the plaintiff objected, 
and the jury find that the commissioners were wrong in awarding 
to the defendant U[)on his whole claim. The plaintiff did not 
object to a part allowance, but only in respect of the entire claim. 
Per Curiam (i). Rule discharged. 

(a) T. A. 601. (6) Dampier^ J., was absent. 
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iVoo. SS'th. 



Scott and Another against Ambrose. 



Where plain- 
tiff sueo de- 
fendant for a 
debt before 
the bankrupt- 
cy of defend- 



npHE plaintiffs sued the defendant for a debt, shortly after which 

a commission issued against the defendant, and he was found 

bankrupt. The plaintiffs did not come In under the commission, 

but prosecuted their action to judgment. The defendant obtained 

on^wtSfthe"* ^^ certificate, and afterwards brought a writ of error in parlia- 

Buit after his ment upon the judgment, which writ of error was nonprossed for 

bankruptcy, 

and had judfi^ent, and defendant obtained his certificate, and afterwards brought a writ of error, 

which was non-prossed, and costs of ooD-pros., in error aiwarded againat lum: held tet the de* 

lendMit was discharged by his certificate nrom these costs* 
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want of assignment of errors, and 40/. costs of non pros, in error 1814. 

were awarded against him. The plaintiffs having issued a fi. fa.. 

for these costs, a rule nisi was obtained for setting it aside. agahui 

Manyai and Conyn now opposed the rale, and endeavoured Ambsoss* 
to distinguish these costs from costs in the action, which they 
admitted had been treated in several cases as part of the original 
debt, and as such ban'ed by the certificate (a). But these are 
costs which have accrued in a proceeding instituted after the 
bankruptcy, which therefore constitute a new debt. And they 
relied on Ex parte Charles {b) as overruling the former cases, and 
cited Walker Y. Barnes {c)y in which the case Ex parte Charles 
was recognized. 

Lord Ellenborough, C. J. The decision in Ex parte 
Charles^ with which I believe all the Courts in Westminsters-hall 
have concurred, left untouched the doctrine that the costs shall 
bear relation to the original debt. In Ex parte Charles there 
was not any original debt. Here the judgment of affirmance in 
the House of Lords is equivalent to pronouncing judgment in 
the original terms, as if no such writ of error had been brought, 
and to that it adds the costs of affirmance* 

Le Blanc, J. In the case cited from the Common Pleas, 
there was no prior debt to which the costs could be attached. 
Here there is a prior debt. 

Baylet, J. I do not agree that costs in error are not like 
co9ts in the cause. Upon judgment of noui-pros. in the House [ 328 ] 
of Lords, the record is ordered to be remitted to this Court, 
that execution may be had on the judgment, as if no writ of 
error had been brought, and costs of the non-pros* are awarded. 
The execution which issues must be for the whole; it is one en- 
tire execution, and cannot be split for the costs in error alone, 
but must be for the sum adjudged below, and also the costs of 
increase. The distinction in Ex parte Charles has been pointed 
out, and the case from the Common Pleas arose upon a verdict 
for the defendant, which brought it exactly to the case of Ex 
parte Charles* 

Per Curiam (d), Rule absolute {e). 

Puller was in support of the rule. 

(a) See Lewis v. Piercy^ 1 H. Bl. 29. WiUett v. Pringle, « N. 12. 190. 

(6) 14 East, 197* (d) Dampier, J., wai absent. 

(<r) 1 Marshall, 346. («) See PMlUps v. Br<MCHj 6T,IL 282. 
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Monday, Taylor dgaiust Shapland and Another. 

2Vor. 28th. ° 

tJponremoYal H^AYLOR attached one Gardiner in the court of the Honour 
certiorari 'oiit ^^ Gloucester ^ in a plea of trespass on the case on promises 

of the court of for 5lZ., by virtue of which his goods were taken; and in order 
the honour of ^ ^ , . , , . . • ot t ^ j 

Gloucester, to prevent condemnation and obtain restitution, bnapLana and 

l^tow^are dis- ^^ Other defendant became his pledges, and entered into a re- 
charged hy cognizance (in the usual form in that court) to pay the damages 
perfectinglTail ^'^d costs if G. should be condemned. Taylor declared against 
above. Gardiner, who removed the cause by certiorari into this Court, 

and the defendants became bail here and justified, having en- 
[ S29 ] tered into the usual recognizance, viz. to satisfy the costs and 
condemnation, if the defendant did not satisfy them or render 
himself. Gardiner surrendered in discharge of his bail, an ex- 
oneretur was entered on the bail-piece, and he was afterwards 
discharged out of custody under an insolvent act Taylor having 
declared and obtained judgment against Gardiner in this Court 
for 51Z., brought a scire facias against the defendants upon their 
recognizance in the court below, and upon nihils returned signed 
judgment against them, and issued execution. Under these 
circumstances. Marry at on a former day obtained a rule nisi to 
set aside the proceedings against the defendants, upon the ground 
that they were not liable on their recognizance below, such re- 
cognizance having been discharged by the putting in and per- 
fecting bail in this Court. 

Holroyd and Comyn, who shewed cause, referred to the rule 
of Court, that in all cases of removal by certiorari {a) special bail 
ought to be given* And that, they said, is required to prevent 
the plaintiff, below from proceeding in his action; and not to 
discharge the bail below. And they cited Dorrington v. Erf- 
win (6), to shew that in replevin, if the proceedings be removed 
by certiorari, the pledges in the inferior court are not discharged* 
And though in Keeling v. Elliott {c) a different rule obtained, 
that was because the certiorari having been brought by the plain- 
tiff to remove his own action, he had lost his bail; but[here the 
defendant brings the certiorari. And this hardship would at- 
tend the discharging the bail below, in this case, by the putting 
[ SSO ] in bail above, that the plaintiff would by the act of the defendant 

(a) R, M. T. 1654., #. 9. (6) Skin. 244. {e) Barnes, 399. 
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be compelled to take a worse security; for, by the recognizance IBH. 

below, the bail are liable absolutely, but by the recognizance 

here, they are only liable conditionally. agaSu^ 

Lord Ellenborough, C J. Is it not contrary to one of the Shaplawd. 
first principles of law, that a person shall be his vexatus in the 
same matter? and he is so, if his bail below remain liable after 
he has put in and perfected bail above. Is not the effect of put- * 
ting in bail above to discharge the bail below? As to the hard- 
ship, the plaintiff must be supposed to know the consequence, 
when he takes the recognizance. 

Bayley, J. The distinction seems to be, that where the 
|)laihtiff removes, the bail are immediately discharged; but 
where the defendant removes, the bail are not immediately dis- 
cnarged; but there is another condition, that bail above be put 
ill arid perfected. In Dorringion v. Edwin it was argued by 
ToUerfen that the pledges were discharged; and he instanced 
the case of a habeas corpus cum causa, and said that there they 
diElclare in this court de novo, and the proceedings in the inferior 
cduit are ended, and the bail there not answerable here, but 
b^ de novo put in. And Holt^ contra, ^^ admitted the cases of 
habeas corpus; for,'* said he, ** they declare here de novo, and 
the bail iii the court below are discharged; and the reason is, 
because the person of the party being removed hither, the infe- 
rior court had lost their jurisdiction over him ; and not having 
jurisdiction over the person, they cannot proceed in the cause.*' 
The counsel on both sides in that case seem to be agreed as to 
the cases of habeas corpus; but IJbfe distingiiishes the principal [ 331 ] 
case, because, " by a certiorari the record cum omnibus ea tan- 
gentif^us is removed, and by it the pledges also are removed." 
But here the defendant has given new bail; which shews that 
the pledges below are discharged; for otherwise it would be un- 
necessary to give new bail. 

Per Curiam (a). Rule absolute. 

JVIJB. Two other objections were raised upon the aflBdavit; 
one, that the damages were laid, in the declaration in the infe- 
rior court, at 51/., but in the declaration in this court at 5007.: 
to which it was answered by the counsel, that the verdict was only 
for the lesser sum. The 2d objection was, that in tte declaration 
in the court below the venue was Thombury^ but in the declara- 
tion here Marshfield; and the answer given to that was, that 
both venues "were within the jurisdiction of the inferior eourt. 

(a) JJfamgie^, J., was absent. 

Vol. UL U Z 
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Monday, The KiNG agattist Helps. 

IVw. 28th. 

A commitment A COMMITMENT for dog-stealing, directed to the con- 
for non^pay-^ Stable and the governor of the house of correction, Coldbath^ 

nalty, upon Jlelds, was returned upon a habeas corpus, to the eflTect following: 
der7tat?ioG" * Middlesex (ss.). Whereas Bryan Helps, late of the parish of 
3. c. 18. (dog- Paddington, in the county of Middlesex, came before us, P. N. 
which penalty and G. J?., two of His Majesty's justices of the peace in and for 
hatf to\he*m- ^^^ ^^^^ county, and was charged, and convicted before us the 
former, and said justices, at Marlborough Street, in the said county, on the 
poorof tiie 1st of June 1814, upon the oaths of L Wilson and others, of hav- 
the office?* ^"S' o^ ^^ 1^^^ of May 1814, at the parish of Paddington in 
committed, is the said county, unlawfully stolen a certain dog of the spaniel 
shew who the ^^^^9 ^he property of the said L W., from one J. T, G,, being a 
informer is, person entrusted by the said L W., the owner thereof, with the 

and mrhat the 

parish, al- said dog, contrary to a certain act of parliament, &c. (a) ; for 
though upon which offence we the said two justices did order and adjudc^e the 

the conviction, ** jo 

as it is recited said B. Helps to forfeit and pay the sum of 30/. of lawful money, 

ment thT^ " ^c* ^^ ^^ applied iri suck manner as the law directs, and which the 

fomuirUnot gaij JB. Helps did neglect and refuse to pay, and did enter into 

justices only a recognizance before us the said justices with two sufficient sure- 

penajfv /o^^ ^^^^ ^^^ ^^^ personal appearance at the then next general quarter^ 

applied in tuck sessions of the peace to be holden for the said county of Mid» 

lew directs, dlesex, then and there to prosecute his appeal with effect to the 

The justices s^id conviction, and to abide the order of, and pay such costs as 
need not, upon ,,,, iiii-. \ i 

the conviction, should be awarded by the justices at such quarter-sessions, and 

?f thelTemilty ^^ which said quarter-sessions the appeal of the said B, Helps 
he not forth- was heard, and what was alleged by the respective parties, their 

with paid, the ii*^ •-! 'i • -■• 

offender shall counsei, and Witnesses, m and concerning the premises, and it 

be committed, ^^g ordered by the Court that the said conviction be, and the 
&c., but may, i i i mi . 

after affiim- same was then and there affirmed ; and it was further ordered 

convictiOTf t^hat the said B. Helps should forthwith pay or cause to be paid 

upon appeal, unto John Tapper the informer in that behalf 6/. 6s. for the costs 

offender for &nd charges by him incurred in defending the said appeal, which 

S^'enalKr^ said penalty of 30/. the said JB. Helps doth neglect and refuse to 

r J.333 -1 pay? or cause to be paid, and also doth neglect and refuse to pay 

the said sum of 6Z. Qs,, thereby disobeying the order of the said 

Court 9 these are therefore, in His Majesty's name^ to command 

(tt) 10 G. 3. c. 18. 
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you, the said constable, to take, &c. and you the said governor, 
^o receive tlie body of the said B. Helps into your custody, and 
him safely keep without bail or mainprize for six calendar 
months, or until the said penalty of 30L shall be paid, &c. Dated 
the 4th o{ Nov, 1814, under the. hands and seals of the said 
justices. 

. Scarlett and Andrews took exception to this commltmient, that 
as the statute directs the penalty to be paid, one moiety to the in- 
former and the other moiety to the poor of the parish where the 
offence shall be committed, it should have been shewn by the 
conviction who is the informer ; and then the adjudicatioii that 
the penalty should be applied as the law directs would, accord- 
ing to Regina v. Bartlett (a), havie been well enough. But Rex 
V. SeaU {b) has decided that if the person to whom any proportion 
x)f the penalty is given be not ascertained in the conviction, it is 
ill. Also the justices should have adjudged in the conviction 
ibat if the penalty were not forthwith paid, the offender should 
be committed, &c. for so the statute directs; and it was said by 
the Court in Rex v. Dimpsey {c) that " a judgment is an entire 
thing, and one part of it cannot be given at one time, and another 
at a subsequent time ;" but here the justices have waited to make 
one part of their adjudication until after the appeal. 

The Attorney^General and Adolphus, contra, contended that 
the defect, if it were one, of not naming the informer in the con- 
viction, was cured by a subsequent part of this commitment, 
which points out who the informer is ; for it directs, the defend- 
ant to pay six guineas to Tapper the informer. Therefore, tak- 
ing the whole commitment together, both the informer and the 
parish to whom the penalty is given, are ascertained, and if so, 
the justices adjudging the penalty to be applied as the law directs, 
is ex concessis sufficient. And the answer to the other objection 
is, that the defendant is not committed upon tlie original con^ 
viction until after Uie appeal, and must have been summoned 
again. 

In reply it was urged, that to warrant a commitment there 
must be a lawful conviction, for though the statute as to the con- 
viction takes away a certiorari, yet the commitment must contain 
lawful cause. And in Dr. Groenvelfs case(d) it was resolved, 
'^ that the cause of commitment ought to be certain, to the end 
that the party may know for what he suffers, and how he may 
regain his liberty." But if the conviction do not point out the 

(a) Salk, 383. (b) 8 £astj 568, (c) 2 T. R. %. (d) X Ld. Raym, 213. 
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I8i4. ittfotroet, how «6an thte party know to whom he is to pay the pe- 

— "— naky^ and regain Ms liberty? And the conviction cannot be 

^JwwjmT^ helped by matter dehors ; so that the * informer being named in 

Helps. ^ subsequent pa!rt of this commitment will not remedy it. 
[ *S35 ] Lord Ell£nborougH) C. J. If the conviction formed a stage 
of this proceeding at which we were to stop, in order to look into 
its sufficiency <or insufficiency, I should probably be of opinion, 
t^t it ought to point but the informer. But we cannot consider 
the case upon the conviction ; the statute has taken away the 
certiorari; we i^atitiot intend that the original did not contain 
something more ; we can only look to this ultimate proceeding. 
Looking, theii, at that alone which is before us, we find when 
we come to the affirmance of the conviction upon appeal, that it 
does appear with sufficient certainty who the informer is. By 
the ultimate adjudication, both the parish and the name of the 
informer are supplied. 

Le Blanc, J. The statute enacts, that no proceedings touch* 
ing the conviction of any offender against the act shall be quashed 
for want of form, or removed by certiorari. The question, then, 
is upon the commitment, whether the party is committed for fur- 
ther time than was necessary, or has notice what to do in order 
to procure his liberty. He is committed for six months, or until 
the penalty shall be paid ; and I think he has notice upon the 
whole commitment who is the informer and which is the parish 
to whom the penalty is to be paid. 

Bayley, J. This is not a commitment which in itself com- 
prizes the conviction of the offender, but the commitment recites 
[ 336 ] some other conviction. And in that recital, it is not necessary 
that every thing should be stated which is requisite in the con- 
viction itself. Therefore when the recital states that he was 
convicted in a penalty, to be applied in such manner as the law 
directs, that is perfectly consistent with its being more particu- 
larly specified in the conviction itself, to whom the penalty is to 
be distributed. 

Per Curiam {a), Prisoner remanded. 

(a) Dampier^ J«^ was absent. 

MEMORANDUM. 

DURING the term John Bernard Bosanquet^ Esq., was called 
Seijeant, and gave for his motto, Antiquam exquirite matrem. 

END QF MICHAELMAS nftM. 
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Hilary Term, 

In the Fifty-fifth Year of the Reign of George III. 



A 



HuLLMAN and another against Whitmore {a). Monday, 

Same against Scott. "**' ^^^' 

SSUMPSIT on a policy of assurance, dated the 7th of ^ ^'^^"^^ 
February 1809, on goods on board the Venus^ at and from the represen- 
London to any port or place in Holland or Zealand. The first ^^^^^^x^V/'Y' 

• J ^ on beiialf of 

count averred that the policy was effected by the plaintiffs as the different Bri- 

agents *and by the orders of Cornelius Nolet, and that the interest f^^ permitti"n * 

was in him 5 the second, that the interest was in the plaintiffs. * ship (by 

Loss by capture. At the trial before Lord Ellenborougk, C. J., ce^unde^^^' 

at the London sittings after last Trinity term, the material facts ^"^ colours, 

were these : French, with 

Nolet. who was the owner of the Venus, was a Dutch merchant, ^ ^*I^® of such 

,. \ . . goods as were 

resident m Holland : the plaintiffs were British merchants, resi- permitted by 
dent in London, and by Nolefs directions purchased and shipped, council to'be 
on his account, on board the Venus, a quantity of coffee and exported from 
logwood, with which she sailed, on the 15th of Febmaiy 1809, poits^within"^ 

certain limits, 
the whole of the country within those limits being in hostility with this country, was held to 
protect the property of an alien enemy residing in the hostile country; shipped on his account in 
this country -, and therefore an insurance for his benefit was held legal. 

[ ♦sss ] 

(a) Cause was shewn at Serjeants' Inn before this term. The report of this 
case is taken from the notes of a gentleman at the bar who was so kind as to 
attend in our absence. 

Vot. III. A a 
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1815. for Zirczee in Holland^ under a licence. This licence was ob- 

„ tained, in pursuance of an order in council, by one fV, Vink^ the 

Hum MAN ? r ./y» i i 1 1 i 

against broker of the plaintiiis, who was employed by them to procure it ; 
Whitmoke. ^j^j jj recited " that it had been represented to the privy coun- 
cil by W. VinJc o?i behalf of different British merchants^ that they 
w^ere desirous of obtaining a licence for permitting the Venusy 
Jan Pieters^ master, to proceed under any colours except the 
French, with a cargo of such goods as were permitted by virtue 
of an order in council of the 11th November 1807 to be export- 
ed, from London to any port between the Texel and Scheldt in- 
clusive, with permission to include a quantity of foreign and 
prize colonial produce and coffee" ; and the licence was granted 
" for the purposes set forth in the order of council, and directed 
the commander of all ships of war to suffer her to proceed as 
aforesaid, notwithstanding all the documents which accompany 
the ship and cargo may represent the same to be destined to any 
other hostile or neutral port." The ship and cargo were captur- 
ed on the voyage, off the coast of Holland^ and there was after- 
[ SS9 ] wards a recapture of the ship and part of the cargo. A verdict 
was found for the plaintiffs. 

A rule nisi for setting it aside having been obtained in the last 
term, upon the ground that the licence was insufficient to cover 
the property of Nolet, an alien enemy, the case was argued by 
Parky Scarlett, and Bamewally against the rule, and by the 
Attorney-General and Carr in support of it. The subject wa$ 
discussed at much length ; but as the arguments upon it have of 
late been frequently noticed, and are, for the most part, to be 
found in several of the cases which were cited, it is conceived 
that a reference to those cases will be sufficient. On the oBlQ 
side^ in support of the rule, the decisions of this Court in MeU" 
net V. Bonham (a), Flindt v. Crokatt (6), and Flindt v. Scott (r), 
were cited ; also from the Admiralty Court the cases of the 
Hqffnung {d), Cosmopolite {e\ Jonge Johannes (/), Jonge Klassina 
(g), Jonge Arend (A), Josephine {i\ and Hendrick (Jc). On the 
other side it was said that the judgment of this Court in the 
three cases above cited had been reversed in the Excbeqi;»r- 
chamber (/), and the judgment of the Court of Error was read ; 
and Usparicha v. Noble {m\ Morgan v. Oswald. (»), and Robinson 

(a) 15 East, 477. {b) Ibid. 5'i2. (c) Ibid. 525. 

(d) 2 Rob. AdM. Rq>. 163. (e) 4 Rob. 8. (/) Ibid. 265. 

(g) 5 Rob. 297. (A) Ibid, 14. (i) 1 Acton, Hep. 313. 

(k) 1 Acton, Rep. 326. (/) See Flint v. Scott, 5 Taun, 674. 

(m) 13 East, 332. (w) 3 Titun. 554. 
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y, Touray {a)j vfere relied on* It was also stated that in this 1815. 
very case the prize-court had decreed restitution of the cargo, „ 

Lord Ellenborough, C. J. This question has been argued against 
very fully and very ably, and I am not sorry that all the cases hitmorb. 
have been brought under review; for if what we shall now do r 340 1 
shall not be found in concurrence with some of those cases, at 
least it will be considered as the result of our judgment after a 
i:eview of them all. It appears to me that our decision in this 
case will be borne out by the authority of Robinson v. Touray^ 
and by a fair, plain, and naked interpretation of the licence ; 
which seems to me to contemplate an alien interest in the subject- 
matter to be exported. There can be no doubt but that the 
crown may remit its rights ; the question is, whether the crown 
has so done, and legalized this adventure. And it appears to 
me, upon referring to the words of the licence, that they do not 
admit of any other interpretation. The licence states it to be 
an adventure to hostile ports ; that is, to any ports within certain 
hostile limits ; it admits of any hostile flag but the French ; the 
adventure is to be in a vessel of a particular name, and with a 
particular master, under any flag except the French. l^he 
licence is sought on behalf of different British merchants ; and 
the plaintiffs answer that description ; and it is not restrained as 
to any particular description of persons to whom the cargo shall 
belong, but is left open and unlimited ; therefore the cargo may 
belong to any description of persons, unless that be qualified by 
other parts of this licence. I "cannot adopt the phrase which has 
been used in argument, that as there are no express words per- 
mitting an alien interest, we cannot decide in favour. of it, except 
upon inevitable inference to be drawn from the licence ; the 
phrase Cannot be predicated of such a subject ; there is not, pro- 
perly speaking, any inference which must necessarily and inevit- 
ably be drawn by all mankind. The mind of each individual 
must draw its own inference ; and here it is submitted to us to [ 341 ] 
draw the inference ; and that which I draw from the words of the 
licence is, that it is a licence to permit the Fentis, J, Pieters mas- 
ter, to proceed under any colours except the French, with a cer- 
tain cargo from London to any port between the Texel and 
Scheldt^ It limits the vessel by name, and describes the sort of 
cargo ; and the adventure was beneficial to the British merchants, 
on whose behalf the licence was granted, if not in other respects 
at least in the way of commission : the licence looks to an ex- 

Aa 2 
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1815. portation of our surplus produce to a hostile country; it cx- 

„ ^ tends to a vessel under any hostile flag except the French. As- 

aga'tits, it has interposed only certain checKS^ is it not lau* to conclude 
Whitmore. ^g ^Q other points where it is left open, that no other restraints 
were intended ? The object is to procure a ship-load> of goods 
and colonial produce to be exported out of this country; the 
grant is somewhat more open than the prayer ; the prayer is 
made on behalf of different British merchants, but the grant is 
for the purposes set forth, that is, for a particular ship to pro- 
ceed with a cargo to hostile ports ; and it is not confined to an 
exportation of a cargo the [wroperty of British merchants, on 
whose behalf it was applied for. The terms then being general, 
and no restriction being interposed, the crown must be taken ta 
have authorized the exportation, although it should appear that 
the property belonged to an alien. I do not say in this case 
that if no British subject had had any connection with the ad- 
venture, or any interest in it, that that would have satisfied the 
terms of the licence ; but here the plaintiffs are the agents of the 
shipper, and, as such, connected with the adventure. Upon the 
[ S42 ] authority of Robinson v. Touray^ I say this licence is not re- 
stiained personally to any particular class of persons ; it is for a 
particular ship, except under a French flag, to proceed to 
enemies' ports within certain limits ; and, if so, the crown must 
have contemplated other than British interests ; for whose pro- 
perty could it be in order to secure an importation into an ene- 
mfs country, but that of an alien enemy ? It appears to me, 
therefore, that this adventure was meant to be protected by the 
licence. , 

Le Blanc, J. I perfectly agree with my Lord that the ver- 
dict is right, and that this rule ought to he dischartred. This is 
an insurance upon goods on board tl\e VenuSj upon a voyage 
from London to any ports in Holland or Zealand. The ship 
sailed under a licence granted upon a representation made 1^ 
the agent of the plaintifis, on behalf of difierent British mer- 
chants, for permitting the ship to proceed imder any colours, 
except the French, with a specified cargo, from London to any 
port between the Texel and Scheldt, The ship and goods were 
captured in that voyage. And the question -arises on the count 
which avers the goods to be the property of Nolety an alien ene- 
my. The question comes to this, whether or not the gOTem- 
ment of this coantry, in granting this licence, meant to protect 
that which has been done in this case. It is to be observed, that 
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ihis is not a licence to any particular persons to export their 1813. 

goods; it states a petition by Fink on behalf of different British „ 

merchants^ but the prayer is for permitting a particular ship to against 
proceed under any colours, except the French^ with a cargo of ^^*'^'^*'^"*- 
goods to be exported from London to any port between the Tej:el 
and Scheldt ; and the grant is to that effect, and authorizes the [ 343 ] 
vessel to proceed on such voyage. On behalf of the defendant 
it must be shewn to the Court that this licence ought to be limit- 
ed to British merchants only to export goods which were the 
property of such British merchants at the time of exportation ; 
but it does not seem to me that this licence ought so to be limit- 
ed. The licence is silent as to the property of the cargo to whom 
it ought to belong ; that being 50, it may be fairly asked, when 
we consider the object of this licence, what difference it can make 
whether the cargo is the property of an alien enemy at the time 
of its exportation from the ports of this country, or Whether it 
becomes so upon its arrival at the port of destination in the 
foreign country. If there be no real difference, as it affects the 
purposes of the licence, then the case oi Robinson \m Tour ay does 
not differ in principle from this. That was a licence on the pe- 
tition of a British merchant to import into this country a cargo 
from a foreign country in hostility with this, and the cargo was 
the property of an alien enemy, a subject of that country; never- 
theless it was considered that the licence protected the importa- 
tion of it into this country, not being confined to the British 
merchant ; and if that licence was held good to protect such a 
cargo, so ought this, which authorizes the exporting a cargo to 
a hostile country. So far it appears to me that the principle of 
that case is an authority upon the present question. 

Bayley, J. This case has been so fully entered into by my 
Lord and my Brother Le Blanc, that I cannot add any thing, 
, I think the true construction of the licence is this, that it was not 
intended to impose any restriction as to whom the property should [ 34.4 ] 
belong. The case of Robinson v, Touray would be sufficient 
upon this point, but there are other cases in C P. to the same 
effect (a). 

Dampier, J. That also seems to me to be the true construc- 
tion of the licence : a consignment to a hostile country would 
naturally be a hostile interest, and there is so much generality in 
the terms of the licence as to make it not an unreasonable con- 
^rubtfon that a hostile interest was contemplated. 

Rule discharged. 

(<f) Sec Morgan v, Oswald^ 3 Taun 551. Fei»e v. JHellf 4 Taun, 4. . 
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Monday t 
Jan, 23d. 

Where defend- 
ant received 
from his prin- 
cipal abroad a 
bar of silver, 
and took it to 
plaintiffs, who 
melted it, and 
sent a piece to 
an assayer to 
be assayed at 
defendant's 



expence, and 
paid a price 
for the bar to 
defendant, as 
for the number 
of ounces of 
silver which 
by the assay 
it was calcu- 
lated to con- 
tain, which 
number was 
afterwards 
discovered to 
exceed the 
true number : 
Held that 
plaintiffs 
might, after 
having offered 
to return the 
bar, have mo- 
ney had and 
received 
against de- 
fendant for 
the pric^ thus 
paid to him 
under a mid- 
take, although 
defendant had 
forwarded his 
account to his 
principal, and 
m it had placed 
the price re- 
ceived to the 
credit of his 
principal. 

[ *34.5 ] 



Cox and Others against Prentice (a). 

ASSUMPSIT. The plaintiffs declared that in consideration 
that they would buy of the defendant a bar of silver, the 
defendant undertook that it contained 4 oz., whereas it contained 
only 2 oz. There were other special counts, with the money 
counts. Plea, non-assumpsit. At the trial before Lord Ellen- 
boroughy C. J., at the London sittings the case was this : 

The plaintiffs were gold refiners, and the defendant was a 
watchmaker, and had a correspondent at Gibraltar, *from whom 
he was in the habit of receiving broken metal. His correspond- 
ent remitted to him a bar of silver, which he carried to the 
plaintiffs' house, and they melted it down in his presence. The 
plaintiffs afterwards procured it to be assayed by a third person 
who was paid by the defendant ; and the plaintiffs paid to the de- 
fendant 88/. and a fraction, the supposed value of the silver, ac- 
cording to the assay-master's certificate. The defendant in- 
formed his correspondent of what had been done, and credited him 
in his account with the amount. The plaintiffs sold the silver to 
a house at Birmingham, who afterwards returned it, representing 
that it did not answer the assay : upon which the plaintiffs ap- 
plied to the defendant for a return of the money, offering to re- 
turn him the silver; but the defendant refused to return the 
money, on the ground that he had forwarded his account to his 
correspondent, in which he had credited him with the full sum. 
It appeared, however, that the account was still unsettled be- 
tween them. The assay-master proved that he received a small 
piece of the silver for the purpose of assaying it; that he by his assay 
made the whole 4 oz., whereas 2 oz. 7 dwts. was the true assay. 
A verdict was found for the plaintiffs for the difference in 
value between the supposed and true weight, with liberty to the 
defendant to move for a nonsuit. A rule nisi was accordingly 
obtained in Michaelmas term upon two grounds; 1st, that the 
action would not lie at all even supposing it to have been brought 
against the defendant's principal : 2dly, supposing it would lie 
against his principal, yet it would not against the defendant, who 
was merely an agent, and whose situation had been altered be- 

(a) Cause was shewn at Serjeants' Inn before this term. The report of this 
case is taken from the notes of a gentleman at the bar, who was so kind as to 
attend in our absence. 
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tween the time of the sale and action by his having accounted 1815. 
for the sale money with his principal. ""^ 

TJie Attomey-Generaly Park and Marryat shewed cause, and airamst 
upon the first point they argued that here the mistake, admitting ^'»*=^n'*^ce. 
there was no fraud, was caused by the error of the assay-master; 
who being paid by the seller, was to be considered rather as the 
seller's agent than the agent of the plaintiffs. If so, then it is the 
same thing as if the seller himself had made the assay, and is like 
the case of a sale by sample, where there is always an implied 
warranty from the seller that the whole article shall correspond 
with the sample. And such an implied warranty will sustain the » 
special counts. But supposing the assay-master to be the com- 
mon agent of both parties, then it is like the case of money paid 
under a mistake of the fact, and may be recovered under the 
common counts. Upon the second point they denied that the 
defendant was, at the time of action brought, to be considered 
merely as an agent, there being nothing to shew that at that 
time his principal was disclosed ; but admitting that he was, the 
case of Bidler v. Harrison (a) shews that if this money has been 
paid by mistake to the agent, and has not been paid over by him 
to his principal, it may be recovered back from him in an action 
for money had and received, although he may have placed it to 
the account of his principal. Therefore the alteration in the de- 
fendant's situation by his having accounted for the sale money 
makes no difference. 

Topping and Comyn^ contra, maintained that the principal him- [ 347 ] 
self would not have been liable ; for as to the warranty upon the 
special counts, beside that the case at the trial proceeded altoge- 
ther upon the count for money had and received, there is no pre- 
teace for saying that the principal or his agent held out a sample, 
as an affirmation of the value of the silver. The seller at the 
time of the sale is ignorant of the value, and submits it to the 
plaintiffs, who, in order to ascertain it, have recourse to a third 
person of their own choice, and by his assay the price is fixed. 
And even if the seller had affirmed that it was of a particular 
value, still, according to Chandelor w. Lopus {b\ that would not 
have made him liable, unless he knew it not to be of that value, 
or waiTanted it to be so. This then is the case of a simple 
side between parties who are to ascertain, each for himself, the 
value of the thing sold; to which the maxim, caveat emptor, ap- 

(a) Cowp, 566. \Jt) Vro, J, 4. 
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1815. plies. The buyers have fixed the price by the estimate of their 
Q^^ own valuer; and there is not any authority for allowing parties 

against to recover back money paid through their own mistake and 
laches. Or supposing him to be the valuer for both parties, if 
two persons agree to be bound by the judgment of a third, his 
judgment shall be conclusive between them. In like manner 
here, there being no fraud, it shall be conclusive. But 2dly, 
granting that the action would have lain against'the principal, it 
would be hard if the agent was to remain liable after he has ac- 
counted for the proceeds of the sale with his principal. BuUer r. 
Harrison is no authority for any such position ; for it turned al- 

C 348 J together upon the fraud. Lord Mansfield gives the clue to that 
decision, when he asks, " Is it conscientious that the Defendant 
should keep money which he has got by their (the principal's) mis- 
representation ?" And though it may be said that the defendant 
in that case was no party to the fraud, yet when he endeavoured 
to retain the money which he had gotten through the medium of 
a fraud, he made himself a party to it. That case therefore is as 
widely different from this, as fraud is from no fraud. Here the 
question is, whether the agent, after having accounted with his 
principal for the proceeds of the sale, shall be forced by the 
vendees, in consequence of their own mistake, to litigate not his 
own rights but those of his principal. 

Lord Ellenborough, C. J. I take it to be clear, that an 
agent who receives money for his principal is liable as a princi- 
pal so long as he stands in his original situation ; and until there 
has been a change of circumstances by his having paid over the 
money to his principal, or done something equivalent to it. 
Here it is admitted that no money has been paid over by the de- 
fendant to his principal, nor has there been any other thing done 
by him to create a change of circumstances. The only question 
then is, whether the action lies against the Defendant, consider- 
ing it as if it were an action against the principal. Now this is 
a case of mutual innocence and equal error, which is not an un- 
usual case for money had and received; Much of the argument 
has been raised by the circumstance of a third person haiong 
been introdi^ced into this transaction: but the nature of the 
commodity made the intervention of some other standard than 
the parties' own judgment necessary. And whether that be at- 

t 349 ] tained by means of a pair of scales, or any other common mea- 
sure, or whether an assay-master be employed for the purpose, 
being equally necessary, it can make no difference. Let us then 
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put the case of parties agreeing to abide by the weighing of any 2815. 
article at any particular scales, and in the weighing an error, not "T 
perceived at the time, takes place from an accidental misreckon* ogMntt 
ing of some weight, and the thing is reported of more weight ^^■"'''^■» 
than it really is, and the price is paid thereupon, would not in 
that case money had and received be sustainable? But it has 
been argued, as if the assay-master's not having the whole bar 
was imputable to the laches of the plaintiffs. But the assay- 
master might have chosen his own course ; it was for him to de- 
termine what he wanted. If indeed he is to be considered as the 
agent only of one party, I rather think he was the agent of the 
defendant ; but I take him to have been the agent for both. Our 
decision will not clash with the rule, caveat emptor; for here 
both parties were under a mutual error, neither of them being 
to exercise nor exercising any judgment upon the subject I 
think this is the proper case for money had and received. 

Le Blanc, J. The circumstance of the account between the 
defendant and his principal being still open without any new 
credit given, does, I think, according to BvUer v. Harrison^ dis- 
pose of the objection upon the 2d ground. That brings it to 
the principal question. Now upon that, as a general proposition, 
it may be true that when an article is sold, which turns out to be 
of less value than the price given for it, the extra price, if there 
be no fraud, cannot be recovered back. But that is a rule ap- 
plicable only to cases where the thing is of an arbitrary value ; r 350 1 
and the fallacy lies in applying the rule of law to this case when 
the thing is not of an arbitrary value, but depends upon the 
quantity of silver it contains. It is just like the case of a pur- 
chase of any commodity by weight, the price of which is to be 
fixed by the weighing ; and if the weight turns out to be less 
than that paid for, can there be a doubt that the party selling is 
bound to refund ? So here the price was to be fixed by the quan- 
tity of silver to be asceitained by the assay of the assay-master. 

Baylev, J. I have no doubt that this action for money had 
and received will lie, and that the defendant is liable. The as- 
say-master was a middle-man ; or, if he was the agent of either, 
he was more so of the defendant than of the plaintiff. The rule, 
caveat emptor, does not apply to this case; for neither party 
exercised his own judgment What did the plaintiffs bargain to 
buy and the defendant to sell ? They both understand that the 
one agreed to buy and the other to sell a bar containing such a 
quantity of silver, as should appear by the assay ; and the quan- 
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ttty is fixed by the assay, and paid for; but through some mis- 
taJoe in the assay the bar turns out not to contain the quantity re- 
presented, but a smaller quantity. The plaintiff therefore may 
resdnd the contract, and bring money had and received, having 
offered to return the bar of silver. Upon the 2d point, BuUer 
V. Harrison is precisely in point. That case decides that if things 
remain in the same state, as they did here, tlie action will lie 
against the agent 

Dampier, J. It appears to me that this rule ought to be dis- 
charged. As to the objection that the defendant is the agent, 
as things remained unaltered between the agent and his princi- 
pal, it seems that the acticm lies against the agent As to the 
principal point, it is clear that neither the one party bargained to 
buy nor the other to sell any thing upon their own judgment, or 
until the bar was melted down, and assayed by the assay-master. 
The bargain was for a bar of silver of the quality ascertained by 
the assay-master, and it is not of that quality* It is a case of mu- 
tual eiTor. Rule discharged. 



Monday, 
Jan, 29d. 

A bill of Ex- 
change ID this 
form : " Pay 
to T. G. B. or 
order 3152. 
value received^* 
and subscribed 
by the drawer, 
may be alleged 
ID pleading to 
be a bill of ex- 
change for 
value received 
by the drawer. 
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Grant against Da Costa (a). 

UPON a rule for entering a nonsuit, upon an alleged vari- 
ance at the trial of this cause before Lord Ellenboroughy 
C. J., at the London sittings after last Trinity term, the case was 
this : the plaintiff declared that one J. B. drew a bill of exchange 
on the defendant, by which he required him, three months after 
date, to pay to T. G. B» or order 315/. lOs.for value received by 
the said J.' B., which the defendant accepted, &c. The bill pro- 
duced was thus : " Three months after date pay to T, G. B, or 
order 315/. 105. value received"; and was subscribed J. B. 
And it was contended that here was a variance, inasmuch as ^^ va- 
lue received" did not import value received by J. B.^ but value 
received of tJ. B. by the acceptor. 

The Attomey^eneral and J. Parkej who shewed cause, agreed 
that "value received" was capable of both senses, either value 
received by the drawee of the drawer, or value received by the 
drawer of the payee; they urged, however, that the latter sense 

{o) Cause w'as shewn at Serjeants' Inn betbre this term. 
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was the most reasonable, because, as the drawee must know whe- 1615* 
ther he has value of the drawer in his hands, it would be need- "grant" 
less to inform him. And if the words are capable of both sensesi a§^tut 
it is sufficient that the declaration has adopted one of them. ^'^^' 

Park (with him Abbott), contra, maintained, that ** value re- 
ceived" did not necessarily mean value received by the drawer; 
for if the bill had been payable to the drawer's own order, it 
would not have so meant, but must have meant value received by 
the acceptor. Therefore if the declaration purports to set out 
a bill of a particular denomination, it is not sufficient to prove a 
bill which is capable of a different denomination. 

Lord Ellenborough, C. J. It appears to me that value reh 
ceived is capable of two interpretations, but the more natural one 
is, that the party who draws the bill should inform the drawee 
of a fact which he does not know, than of one of which he 
must be well aware. The words ** value received" are not at 
all material ; they might be wholly omitted in the declaration, 
and there are several cases to that effect (a). The meaning of 
them here is that J. B. informs the drawee that he draws upon 
him in favour of T. G, B. because he has received value of 71 
G. B. To tell him that he draws upon him, because he, the £ 85S 3 
drawee, has value in his hands, is to tell him nothing ; therefore 
the first is the more probable interpretation. 

Bayley, J. The object of inserting the words " value re- 
ceived" is to shew that it is not an accommodation bill, but 
made on a valuable consideration given for it by the payee. 
Per Curiam. Rule discharged. 

(a) See White v. Ledwck^ Bayley on BiUs, Sd ed. 16. n. (6), and the cases 
there cited. 
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Demise for 
years to &y and 
S, covenants 
timt be, his ex- 
ecntprs, admi- 
nistrators, or 
assigns, would 
not assign the 
indenture, or 
bis or their in- 
terest therein, 
or assign the 
premises to 
any person 
whatsoever, 
without con- 
sent in writing 
of lessor. Pro- 
viso that in 
case S,y his ex- 
ecutors, admi- 
niitrators, or 
assigns, should 
part with his 
or their inte- 
restcontraryto 
his covenant, 
that lessor 
might re-enter. 
S, deposited 
the lease as a 
security for 
money bor- 
rowed, and be- 
came bank- 
rupt, and the 
lease was sold 
by direction of 
the Chancellor 
to pay that 
debt. Held 
that the assijo:- 
nees under the 
commission 
might assign 
the lease to 
the vendee 
without x;on- 
sent of lessor. 

[ *354 ] 



Doe, on the Demise of Goodbeherk, against 

Bevan (a). 

EJECTMENT for a messuage and land at Lambeth. At 
the trial before Heathy J., at the last Surrey assizes, the 
case was this : 

Goodhehere^ by indenture of the 29th November 1808, demised 
the premises in question, being a public-house, &c., to one SkaWf 
for a terra of years, and Shaw covenanted that he, his executors, 
administrators, or assignl^, should not nor would during the term 
assign the indenture, or his or their interest therein, or assign, 
set, or underlet the messuage and premises, or any part thereof, 
to any person or persons whatsoever, without the consent in 
writmg of the lessor, his executors, adipinistrators, or assigns. 
Proviso, that in case Shaw, his*' executors, administrators, or as- 
^signs, should part with his or their interest in the prembes, or 
^y Pf^ thereof, contrary to his covenant, that the lessor might 
re-enter. Afterwards Shaw deposited this lease with Whitbread. 
and Co., as a security for the repayment of money borrowed of 
them ; and becoming bankrupt, and his estate and effects being 
assigned by the commissioners to his assignees, the lease was, 
upon the petition of Whiibread and Co., directed by the Lord 
Chancellor to be sold in discharge of their debt, and was accord- 
ingly sold to the defendant, and without the consent of Good- 
behere assigned to the defendant by the assignees, and he entered, 
&c. The learned judge ruled that this was not a breach of the 
proviso not to assign without consent, &c., inasmuch as the cove- 
nant did not extend to Shaw's assignees, they being assignees in 
law ; wherefore he directed a nonsuit. 

Knowh/s in the last term obtained a rule nisi for setting the 
nonsuit aside, and he said the contrary to what had been ruled 
at the trial was determined in Sir TV. Morels case {b) ; and Lord 
Hardwicke also was of opinion in Philpot v. Hoare (c), that if the 
covenant in that case had named assigns, the assignee of the 
bankrupt would have been bound by it. 

Best^ Seijt., and Espinasse shewed cause^, and argued that tliis 

(a) Canse was shewn at Serjeants* Inn before this term. 
(Jb) Cro, Eliz. 26. (c) g Atk. 219. 
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proviso only applied to acts that the parQr does voluntarily, but ISliS. 
not to those that pass in invitum ; which distinction governed the ""T 
decision of Doe v. Carter (a), where all the principal cases are againtt 
collected, and *was recognized by the Master of the Rolls in B*^^^'* 
WeaiheraU v. Gearing (i). And die same distinction will hold L ^^^ J 
in the case of an assignment under a commission of bankruptcy, 
that being done by virtue of the statute, and not by the act of the 
party ; and of such opinion was Lord Macclesfield in Goring v. 
Warner (c). In Amb. 480., where Philpot v. Hoare is more fully 
reported than in Atk.y Lord Hardwicke expressly stated that 
'< he was of opinion that a covenant by a lessee not to assign 
without licence did not bind the assignee of the lessee who be* 
came bankrupt, at law"; and the only reason why he set the as- 
signment aside in that case was because of the fraud. In Crusoe 
▼• Bugby {d)j which was a covenant << not to assign, &c, or 
otherwise do or put away the indenture of demise," the Court in 
gifing judgment enumerated several modes by which a term may 
be put away, and among others, that << the lessee becoming 
bankrupt is a doing or putting away "; but yet they add, << none 
of these amount to an assignment, or to a breach of the covenant, 
or condition." Then if the assignee of the bankrupt may take, 
without incurring a forfeiture, it follows that he may assign ; be- 
cause he takes nothing for his own benefit, but only as the chan- 
nel of conveyance to the whole body of creditors; and therefore 
it would be absurd to hold that he cannot assign. Al^ the de- 
positing of the lease originally with Whitbread and Co. was not 
a forfeiture : for the courts have always looked narrowly into tl^ese 
provisoes ; and here are no words that the lessee shall not part 
Wth the indenture^ but only that he shall not part with his inte- 
rest. And though the depositing this lease might create an equi- ][ S56 ] 
table mortgage in fav6ur of Whitbread and Co., it conveyed no 
legal interest. 

Kxiaidys and Lames contra, in addition to the authorities men- 
tioned upon moving for the rule, cited Moore^ 44. pL 136. 
^< That a covenant by the lessee &r him and his assigns will 
bind his administrator"; yet they said, an administrator is as 
much an assignee appointed by statute, as the assignee of a 
bankrupt. And if Doe v. Carter had decided that Carter might 
have assigned, it would have been in point ; but as it is, it only 
shews that here the assignment to the assignees, which is by ope- 

(a) 8 T. R, 57. (6) If Ve8. 513. 

CO 7 Vin, 85. pL 9. 8 £f . Cm. Ah 100. (J) S WiUi. 954. 
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181'5« ratioii of law, is not within the proviso, but not that the assig- 
• nees may assign without the consent of the lessor. If they may, 

againtt this absurdity will follow, that the assignees will be in of a better 
^^^^* estate than the bankrupt himself But in 7 Vin. S5.pl. 10. it is 
hid dowtif *• that the law is very clear that the assignees are ex- 
actly in the isame place as the bankrupt, and stand in his place 
to every particular, and any agreement entered into shall bind 
them,'* If therefore the bankrupt has only a qualified estate, 
his assignees can have no more ; and tliough they may part with 
it, yet they must do so in such a manner and upon such con- 
ditions as the bankrupt has agreed to do. There is no question 
but that they may assign ; the only question is as to the mode 
by which they must exercise their right. The distinction is, that 
if the proviso extend to the lessee only, then the assignees in 
law are not within it, and they may assign without consent without 
incurring a forfeiture, IfyeTf 65. h. pi. 8., and Cox v. Brawn {a) ; 
t S57 ] but it is otherwise if they be named, for then they as well as 
the lessee are bound by it. That was so held in JRoe v. Har^ 
rison {b\ which was a covenant for the lessee, his executors and 
administrators, and the administrator underlet ; and per Btdler 
J. ** this assignment is by the act of the party himself, and the 
executors and administrators are expressly named in the cove- 
nant." And here the covenant names the lessee and his assigns, 
and the assignment is by the act of the assignees ; so that Boe v. 
Harrison is expressly in point. And no inconvenience will fol- 
low from holding the assignees within this clause of restraint ; 
because if the lessor should withhold his consent capriciously,, 
doubtless a court of equity would interfere. Boe v. Galliers {c) 
has determined that there is nothing unlawful in the lessor's im- 
posing such a restraint. 

Lord Ellenborough, C. J. I had understood it to be a point 
long settled, that a landlord has the power of restraining the* 
alienation of his tenant by a general proviso against alienation, 
which is applicable to ordinary cases ; and that in extraordinary 
cases, such as the bankruptcy of his tenant, he may restrain 
the alienation by an express proviso. We are now upon the 
consideration of a case which has not any express proviso, but 
stands on the effect of the ordinary clause restraining the tenant, 
his executors, administrators, or assigns from assigning. In 
Boe V. Haririson the proviso extended to the lessee, his execu- 

(o) 1 Cha. Rep. 170. (h) 2 T. R. 425. (e) Ibid, 153. 
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tors and administrators, expressly restraining them by name from 1 81 B. 

alienation; therefore it was held that the administratbr coald "Z — 

. XT 1 Dob 

not assign. Here the question is upon the ^meaning of the term againd 

assigns, whether by that term the proviso was meant to have r^^oto n 
efiect against assigns in law, as it would have against assignsr by 
act of the party. Now the Courts have construed it to mean 
voluntary assigns as contradistinguished from assigns by opera- 
tion of law, and further than that, that the immediate vendee 
from the assignee in law is not within the proviso; the reason 
of which is, that the assignee in law cannot be encumbered with 
die engagement belonging to the property which he takes, such 
as in this case the carrying on the bankrupt's trade in the public*^ 
house, which is a strong instance. In such cases, therefore, the 
law must allow the assignee to divest himself of the property, 
and convert it into a fund for the benefit of the creditors. That 
^assigns" does not relate to assignees in law, I consider as 
determined in Doe d. Mitchinson v. Carter, and Goring v. Wir- 
ner, but more distinctly in Doe v. Carter, Nor do I find dial 
Roe V. Harrison impugns these authorities, because that passed 
entirely on the ground of the executors and administrators being 
specially named. But an executor is a volunteer, he is at liberty 
to renounce, and an administrator is wholly voluntary; there- 
fore it does not follow from that decision, that << assigns" must 
necessarily comprehend such as are involuntary and do not come 
in by the act of the party, as the assignees under a commission 
of bankruptcy do not. This case, therefore, appears to me to 
be concluded by the authorities, as well as by the reason of the 
thing. Here, if the assignees might of themselves assign the 
terms, they might certainly do so under the Chancellor's order. 

Le Blanc, J. There can- be no doubt that the lessor might [ 359 ] 
have relieved himself from all inccwivenience by expressly pro- 
viding in the lease that if the lessee should become bankrupt, or* 
should deposit the lease with any person, the lease should be 
void. In this case he has not so done, but has ccmtented him- 
self with a covenant from the lessee foi* himself, his executors^ 
administrators, and assigns, not to assign the indenture, or pre- 
mises, without the lessor's consent. And the question is, if it . 
be a breach of covenant in the assignees of the lessee, who has 
become bankrupt, to assign the lease. It is clear that there has 
been no assignment by the lessee himsdif ; it is also clear that 
the lessee's becoming bankrupt is not a breach ; but the assignees 
under the commission iiave assigned. They were bouf^ to 
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1815. assign, because they took only as tmstees for the purpose of 
P^^ disposuig of the property to the best advantage for the benefit 

cg^mti of the creditors; and they were compelled under an order of the 
Court of Chancery to sell in discharge of the debt of Whitbread 
and Co. Therefore this was not an assignment within the mean- 
ing of the covenant, because in Doe v. Carter it was considered 
that an assignment under compulsion of law by the sheriff to an 
execution-creditor was not within a general covenant by the 
lessee, his executors, administrators, and assigns, not to assign. 
In this case the commission of bankruptcy is a statutable ex- 
ecution, and there is not any material difference between the 
compulsory course under which the sale was made in both 
cases. Boe v. Harrison is very distinguishable from the present 
case, for there the administrator being expressly named in the 
covenant not to let, did by his own act Ainderlet ; he did not 
[ 360 ] come in like the assignees of a bankrupt under a statutable 
execution, and act under it by compulsion of law; but being 
expressly bound by the covenant, it was holden that he could 
only convey in the same manner as his intestate, the covenantor. 
But the assignees of a bankrupt, in like manner as the sheriff, 
are relieved from the operation of the word assigns^ because 
<* assign^* means only such as are voluntary assigns. Therefore, 
both on the authorities and upon principle, I Uiink there is no 
doubt 

Batlet, J. I think this case admits of no reasonable doubt. 
If the decisi<m of Doe v. Carter is correct, this decision also 
must be supported. Following that decision, I say, in this case, 
that there has been no such assignment as was intended to be 
guarded against by this proviso. In Doe v. Carter it was decided 
that a proviso, that if the lessee, his executors, administrators, 
or assigns, should assign, the landlord might re-enter, con- 
tanplated only a voluntary assignment, and not one which pass- 
ed in invitum of the lessee, and where the party making the 
assignment acted in discharge of a duty cast upon him by the 
law. It has never been considered that the lessee's becoming 
bankrupt was an avoiding of the lease within this proviso ; and 
if it be not, what act has the lessee done to avoid it ? All that has 
followed upon his bankruptcy is not by his act but by the oper- 
ation of law, transferring his property to his assignees. Then 
shall the assignees have capaci^ to take it, and yet not to dis- 
pose of it? Shall they take it only for their own benefit, or be 
obliged to retain it in their bands to the prejudice of the credit- 
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ors, for whose benefit the law originally cast it upon them? 1815. 
•Undoubtedly that can never be. They must, therefore, have a ~ 
power to sell for the purposes for which it was given them, and against 
the Chancellor will compel them if they neglect to do it. It ^ ^o^^' i 
iq^pears that the Chancellor has directed this lease to be sold, . 
and that so far from being volunteers they acted under the com- 
pulsion of this order. If " assigns " means voluntary assigns, 
wbat act i^ tkere to make them voluntary? This is no new law ; 
it is ^ old at least as Goring v. Warner. The same was so con- 
sidered in Crusoe v. Bugbt/^ and it was said and admitted that a 
devise of the term by the lessee is. not a breach of the covenant 
not to assign. Such also has been the general impression in the 
minds of the profession for a long series of years. Parties may, if 
tbey please, stipulate by a special proviso that the lease shall de- 
termine upon the bankruptcy of the lessee ; that indeed was doubt- 
ed until Moe v, GaUiers established that it was not a stipulation 
agniust law; but the very doubt shews that it never could have 
bo^ conceived (hat the general proviso extended to restrain an 
$9sigament under a commission of bankruptcy. Tlie distinction 
ia Moe V. Harrison is, that there was such letting by the act of 
the party as the party covenanted against. 

Dampier, J, I think the case of Doe v. Carter establishes, 
iipoB a review of all the cases, this position, that the assignees of 
a b^krqpt lessee, whose assignment is not voluntary, but passes 
in invitum, and by operation of law, are not within the general 
word "assigns" in this proviso. It is not pretended that the 
assignment by the commissioners to the assignees is a breach of 
the proviso, but it is said the assignment by the assignees after- [ 362 ] 
wards is their own voluntary act. But what is the duty of the 
as^igni^es ? They would incur a great risk if they did not so 
manage the estate of the bankrupt as to fulfil their trust : con- 
sequently they were bound at their own peril to assign over the 
term for the benefit of the creditors;, and moreover they are com- 
pelled to it in this instance by the Chancellor's order for the be- 
nj^fit of one particular creditor; which they of course would re- 
sist as far as they could in order to have it for the benefit of the 
whole body of creditors. This case, therefore, falls within the rea- 
son of Doe v. Carter^ upon the authority of which, 1 think this 
assignment is not within the proviso. The bankruptcy of the 
lessee might have been specially guarded against as in Roe v. 

GaUiers, 

Rule discharged. 
Vol, III. Bb 
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jj^ll^ Bishop against Rowe (a). 

Same against Bayly. 

Where the A SSUMPSIT on a bill of exchange for 2001. dated the 27di 

of exchange -^^ oi January 1812, drawn by jB. S. as agent of the defendant 
upon its being j^f^jx^ payable to the defendant's order, two months after date, 

dishonoared ^ v j ^ -^ 

received part at Messrs. Hayters^ London^ accepted by Jl Bayly ^ and indorsed 
For^tiie"eVidae ^^ ^® defendant The *second action was upon the same bill 
another bill of against Bayly the acceptor. 

dravm'and ac- -^.t the trial before Gibbsj C. J., at the last Devon assizes, the 
cepted by per- case in substance was this : 

ties to the ori' The bill being in the hands of the Torquay bank, of which 
gnal bill, and g^.^ ^^^ Tucker was a partner, Tucker's son together with the 
sued the draw- plaintiff's son discounted it for Tucker with the Dartmouth bank, 
or opon^fhe'**" Striking out Tucker's name, which was at that time indorsed, and 
original bill : indorsing the plaintiff's name ; which indorsement the plaintiff 
was sufficient adopted. The bill when due was presented and dishonoured, 
forhunto ^luA due notice thereof ffiven by the Dartmouth bank to the 

prove present^ •—•^ 

ment of the defendant. The defendant wrote to them stating that the money 
to^eaXtor ^^^ *^° remitted by Bayly the acceptor to the Torquay bank; 
for payment, and a day or two afterwards *the Torquay bank remitted to the 
dishonoured** Ddrtmouth bank 100/. and promised to pay the residue. The 
without prov- Dartmouth bank applied to the plaintiff for the residue, and the 
gave notice of plaintiff applied to Tucker ; who gave him a bill for 100/. drawn 
?* th*^*d*°°^"' by himself on one Lemis in London^ at two months, payable to 
of the substi- the plaintiff, which the plaintiff indorsed and carried to the 

Dartmouth bank. This bill was also presented for payment and 
L '^oS J dishonoured, but no notice of the dishonour was given to Tucker. 
And it was insisted by the defendant that by reason of this want 
of notice to Tucker the drawer of the substituted bill, the plain- 
tiff could not recover upon the original bill, inasmuch as the 
second bill being substituted for the original bill pro tanto, the 
plaintiff was bound to go through all the proof which would be 
necessary to entitle him to recover upon the substituted bill. 
The learned Judge directed a verdict for the plainti£[^ reserving 
the point. 

(«) Caase was shewn at Serjeants* Inn before this term. 
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Accordingly a rule nisi was obtained in the last term for enter- 1815. 
inff a nonsuit. "~ — — 

Bishop 
Lens, Serjt., (with him Moore) shewed cause, and contended against 

that the plaintiff was not bound to do more than present the sub- "^^^^ 
stituted bill for payment; and that upon its dishonour he was 
remitted to his rights upon the original bill. It is true that in 
order to pursue his remedy upon the substituted bill against the 
drawer, he must have given notice, but he was not bound to 
proceed on the substituted bill; which was not substituted in all 
events for the original bill, but only in the event of its being 
paid (a), and in the mean time the plaintiff's rights upon the 
original bill to be suspended. Therefore when that which was 
substituted has faijed, the original right shall revive. And that 
has feiled, which being given in order to be productive at a par- 
ticular time, has not been productive at that time. Wherefore 
it is sufficient for the plaintiff to have proved presentment, and 
upon presentment that payment was refused. 

JeiyU and Giffbrd^ contra, argued that the original bill was 
satisfied. They said that though Tucket's name was not now 
on the original bill, yet the whole transaction having been witK^ 
him and on his account, it must be considered the same as if his 
name were upon it. And assuming his name to be upon the 
original bill, doubtless whatever laches would discharge him 
firom the payment of the substituted bill to the plaintiff, would 
likewise discharge him from the payment of the original bill ; 
because the plaintiff having agreed to a substituted payment, if 
he afterwards discharge him from the thing substituted, he dis- [ 355 n 
charges him' from the original thing. Then if Tucker would 
have been discharged from the original bill, the defendant would 
also have been discharged, because satisfaction to any one party 
to a bill is satisfaction to all. And the Court held upon a former 
occasion that the plaintiff was bound to prove a presentment of 
the substituted bill, for they sent the case to be retried, because 
that proof was wanting. Now that could only have been done 
for this reason, that the plaintiff was bound to shew that he had 
used due diligence ; and for the same reason also he shall be 
bomid to prove notice of its dishonour. Aopording to Hebden 
V. Hartsinck (i), if a party take a bill in payment of a debt, the 
Court will presume the money was received unless the contrary _• 
be shewn ; but here the contrary has not been shewn, if the 

(«) See Sdk. 124. 442. Shin, 410- (h) 4 £fp. iV. P. C 46. 

Bb2 



Se5 GASES IN HILARY TERJ^ 

1815. plaintiff has failed in proving any of the necessary steps ; there- 
"T^ fore the Court will presume payment. 

against Lord Ellenborough, C. J. It appears to me that inasmuch 

RowE. ^g Ttickef^s name was not on the original bill, he is to be consi- 
dered only as a person intervening to pay by the means of Zjewisy 
and if Lewis had paid, it would have enured to the satisfaction 
of this bill. But the provision of the statute is (a), " if any per- 
son accept any, bill for and in satisfaction of any former debt, 
' &c., the same shall be esteemed a complete payment of such 
debt, if the person doth not take his due course to obtam pay- 
ment thereof," &c. I cannot say that this bill was accepted for 
and in satisfaction of a former debt. This was not a biU between 
[ 36(5 ] parties standing in the relation of debtor and debtee; Tucker 
was a person intervening. The bill was accepted by the plain- 
tiiF for the chance of its being productive ; the plaintiff might 
have returned it presently or within a reasonable time, and if he 
did not, he was bound to go on, and see if it would be paid on 
its becoming due. He does go on, and applies for paynient, 
and then the bill is dishonoured ; unless the party had received 
it in satisfaction of an antecedent debt he was not bound to -go 
farther. I do not know that when a party brings his action on a 
bill of exchange, he is bound to pursue the evidence farther than 
what applies to the particular bill in suit : there is no decision 
that I am aware of which goes the length now contended for* 
Suppose an action to be brought upon a bill of exchange, which 
has been backed by another bill given, and for which second bill 
a third has been substituted, and so on through a series of bills, 
is the plaintiff" to be compelled to pursue his evidence in infinitum 
through all the different stages of the substituted bills ? I am in* 
clined to think that he is not obliged to go farther than what con- 
cerns the bill in suit, especially where the name of the'person is 
not on the bill : a demand should be shewn, but that has been 
done here. At the same time this is rather a new case, and I 
have not that confidence which I should expect to have on die 
subject of bills of exchange if it were a case of former occurrence; 
but the inclination of my opinion is, that the plaintiff has dcme 
enough. 

Le Blanc, J. The case now before us is that of an action by 

the holder against the drawer ; and there is another action also 

[ 367 ] on the same bill against the acceptor. 100/. only have been paid 

(a) 3 & 4 AnxKt^ c. 9. s. 7. 



IN THE Fifty-fifth Year of GEORGE III. $67 

cm this bUl, and lOOL more remain due upon it. The defendant 1815. 

sets up as a defence payment of the whole bill ; and, in order to "Z 

prove payment of the second 100/., he proved that after the bill against 
in question was dishonoured the holders of it received a bill for I^owe. 
1061.9 which bill, if paid, would have satisfied it. When the 
substituted bill became due it was presented for payment, and 
payment was refused. And the only question is, if that be suf- 
ficient proof for the p^rty in this action to negative the presump- 
tion of payment arising from the delivery of the bill : the question 
is, whether the plaintiff should have gone further and proved 
notice of dishonour. If thjs had been an action against Tucker 
on the substituted bill, there is no doubt the party could not 
have succeeded without proving notice, unless he could have 
sh^wn that Lewis had no effects. But there is this difference 
here, that the action is not on that bill, but on the original bill 
agaii;i$t other parties, in respect of which the plaintiff has regu- 
larly pursued all the necessary forms. In answer to this, the 
delivery of the substituted bill is insisted on as payment ; but it 
is no payment of the original bill, unless something has been 
done to discharge the party to this action from that bill. If he 
could have shewn that by the laches of the plaintiff in the course 
of this negociation he had lost 100/., or that he had been pre- 
vented from suing on the lOOZ. bill, he might have made out a 
defence; but not having shewn that, it seems to me that the 
plaintiff has done all, by presentment of the bill, that it was in- 
cumbent on him to do. It was not incumbent on him to do 
more, unless he meant to pursue his remedy on the substituted 
bill. If he had meant to sue on that, undoubtedly he must have r 355 t 
gone further; but as it is, unless payment be shewn to have 
been made it shall not avail as a good defence. 

Bayley, J. It seems to me that the defendant has not made 
but that the substituted bill was paid, nor that such circum- 
stances have taken place as amount to satisfaction. It is true 
tfiat the onus of proving all the facts necessary to support the 
action lies on the plaintiff; and therefore where the action is 
against an indorser or drawer, it is incumbent on the plaintiff to 
prove notice, because without notice he has no right to enforce 
payment either against the drawer or indorser. But here the 
onus of proof lies on the defendant ; who is to substantiate his 
defence. He undertakes to say that the substituted bill has been 
in effect paid by Tucker, and that he will make that out But 
how does he do so ? It appears th^t the plaintiff received from 
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1815. 

Bishop 

against 

Rqwe. 
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I 



T\icker a bill of exchange drawn on Lewis ; that, however, is no 
proof that it was paid. The plaintiff denies that Lewis did pay; 
he says, I presented it, and Lewis refused payment. But to this 
the defendant answers, that circumstances may have occurred to 
entitle me to consider it as paid, and you by your laches have 
made the bill your own. If he is to insist on this, why is not the 
onus of proof to lie on him ? It is a matter which does not lie 
peculiarly within the plaintiff's knowledge. There is a party who 
might have proved it ; Tucker might have proved that he had 
effects in the hands of Lewis^ and that the plaintiff did not give 
notice. Either Tucker or Lewis might have proved effects, and 
Tucker might have proved the want of notice. If he had proved 
that, the plaintiff would have lost his remedy ; but inasmuch as 
there is no such proof, we are not warranted in concluding that 
there have been sufficient laches to operate as a discharge be- 
tween Jucker and Bishop. If this action had been against Tucker 
it might have made a material difference; because as Tucker 
could not have been called as a witness, the jury might perhaps 
have been warranted in concluding that notice had not been 
given. But where Tucker might have been called they could not 
be warranted in this conclusion. 

Rule discharged (a). ' 

(a) Dumpier y J., was absent &otn Serjeants* Inn. 



Monday^ 
Jan. 3dd. 



FiGGiNs against Cogswell (b). 



Jnjjl^ndW, the OjL ANDER. The plaintiff declares that before and at the 
leged that the ^ time of speaking and publishing the several words, &c. he 
Sme°of8^eak^ ^^^' ^^^ ^^^^ thence hath been, and still is, a carpenter and 
ing, &c. was of smyrn appraiser, and had been retained and employed by one 
and that^de- Heale to do the carpenter's work upon a house, which Hecde had 
fendant, in- contracted with the defendant to build ; and that the defendant, 

jureMm in his intending to injure him in his several trades as a(oresaid, and to 
several trades 






as aforesaid, and to prevent persons from employing bim in the way of bis said several 
tmdes, In a certain discourse which he had of and concerning the plaintiff in one of his trades, 
•poke, &c. Held that though the plaintiff failed to prove he was of both trades, yet he might 
recover npon proof tiiat he was of that ^rade concerning which the defendant was charged 
to have spoken the words. 



(h) Ga«8« was riiawn at Seijeaiits' Inn before this terai. 



IN THE Fifty-fifth Year of GEORGE HI. S69 

prevent persons from employing him in the way of his said seve- 1815. 

ral trades, in a certain discourse which he had of and concerning " 

the plaintiff in his * aforesaid trade of a carpenter, and of and con- against 
ceming the aforesaid work, spoke these words: ^^Figgins and Cogswell. 
Heale are rascals and rogues, and have robbed me of 50/.," &c. '■ -^ 

and the plaintiff alleges for special damage that one J. M. omit- 
ted to employ him as an appraiser. Plea, general issue. At 
the trial before Dumpier ^ J., at the last Wilts assizes, the plaintiff 
failed in proving that he was a sworn appraiser ; whereupon his 
counsel proposed to waive the special damage, and rest the case 
upon the proof of his being a carpenter, and that th^ words were 
spoken of him in his trade of a carpenter : ,but the learned Judge 
being of opinion that the allegation that he was a sworn appraiser 
was material, directed a nonsuit. 

Lens, Serjt., moved in the last term to set the nonsuit aside, 
contending that it was enough to sustain this action that the 
plaintiff had proved one branch of the allegation, which was in- 
ducement only, though he admitted that by reason of not prov- 
ing diat he was an appraiser, the plaintiff could not recover for 
special damage. 

Casberd (with him Pell, Serjt.), who shewed cause, urged that 
the allegation was entire, and so connected with the charge that 
it could not be severed. The charge is that the defendant, in- 
tending to injure him in his several trades, and to prevent per- 
sons employing him in his several trades, spoke the words; and 
therefore although it is charged that the defendant spoke them 
concerning one of his trades only, yet being laid as spoken with 
a double intent, the plaintiff was bound to prove the speaking of 
them in the manner laid; which could only be by proving that r 371 ] 
he was of both trades. 

But per Curiam, This is a partible allegation. And they' 
mentioned the instance of post-office indictments, where, though 
tbe person is charged as having been employed in several of the 
capacities named in the statute ; yet he may be convicted upon a 
finding that he was employed in one of them only {a). 

Rule absolute. 

(a) See Shauf» case, S BU R. 789. 
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j^^Z\, PicKSTOCK against Lyster (a). 

d^ebtor to' * A SSUMPSIT for money had and received. Plea, non as- 

plaintiff; being XA> silmpsit. 

tiff, pendiirg"" -^^ ^^ ^^^^ before Richards, B., at the last Salop assizes, the 
the salt and ^^se was this : the plaintiff beinff a creditor of one Glover in Ja- 

Dcforc execu- 

tion, being in- miary 1812, sued him for his debt ; Glover suffered judgment by 

cwted"** ^^^' default, and a writ of inquiry was executed on the 17th of June 

signmentof aU following, and on the 25th a fi. ia. was delivered to the defend- 

^us^tfesfor'' a"t> *^ sheriff. But before that day, viz. on the 15th of the 

the benefit of month, Glover, being insolvent, executed an assignment by deed 

tors, under" of ^11 his effects to trustees for the benefit of all his creditors; 

which posses- under which deed possession was taken immediately after its exe- 

sion was imme- . ^ . -^ . 

diateiy taken : cution, but the deed was not signed by any of the creditors, 
assignment * This assignment Glover had been desirous of making, and had 
was not fran- actually given * instructions for its preparation in the early part of 
Stat 13 Eliz, the year, tliough not until after he had been served with the writ 
'^ ad* t^t?^** at the plaintifPs suit, and the deed had been prepared, and in it 
intent to delay the plaintiff was named as one of the trustees, but it did not ap- 

Ws execat^n^ P^^^ ^^^ ^^^ ^^^^ ^^^ ^^^ knowledge, and his name was after- 
r • 31^2 1 ^ai'ds erased, and that of another creditor substituted. Th^ 
deed, as it originally stood, contained a clause whereby the 
trustees engaged to indemnify Glover from his debts; which 
clause was erased before its execution on the 15th o( June ; and 
on account of this and other erasures, it was suggested that it 
had better be re-ingrossed, but Glover refused, as much on ac- 
count of the expence as for fear he should be arrested, saying 
that he should not be safe another day, and that the plaintiff 
would take possession of his goods in the mean time. The d^ 
fendant levied under the fi. fa. but retained the proceeds in his 
hands, for which this action was brought, in order to try the 
question whether the property passed from Glover by this assign- 
ment and delivery of possession. The learned Judge directed 
the jury that if they thought the deed was executed with an in- 
tent to defeat the plaintiff of his execution, then it was void in 
law, and they must find for the plaintiff, but otherwise for the 
defendant. The jury found a verdict for the plaintiff. 

(«) Cwaam was shewn at Serjeants* Inn before this tern. 
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Abbott obtained a rtile nbi m the last term to set aside the 18I8» 
rerdict for the misdirection, insisting that it was ccmipetent to 



Glover by this assignment, which was made for the benefit of all tn^amH 

his creditors, to divest himself of his property, although he mi^ Ltster* 

thereby intend to defeat the j^intiffof his execution. And he 

cited HolMrd v. Anderson («), where a warrant of attorney to [ 57S ] 

confess a judgment, wtis given by a debtor to one of his credit 

tors in order to defeat the pending execution of another CTe<£tor; 

and it was held well, and that the debtor might prefer one credi* 

tor to another, and it was ccHupared to a judgment confessed by 

an executor, after another suit has been instituted by anothet 

creditor of the testator. And if the preference given in that case ^ 

by the debtor in exclusion of the other creditor was good, a for*- 

tiori it shall be good in this case, where the preference given is 

not in exclusion of any one creditor, biit for the benefit of all. 

Here the plaintiff might, if he pleased, have come in under tfie 

deed. He cited also Meua: v. Howel (6). 

Jervis and Pidler, who shewed cause, submitted that the ques- 
tion, Whether done wiUi a fraudulent intent or not, was a question 
for the jury ; and that tlie avoidance of the deed was a conse* 
quence of law upon their finding. Hiey distinguished HoJbird 
v. Anderson^ inasmuch as the warracftofafttomey there given was 
no mere than a security given to the creditor for his debt, but 
not as here an assignment of all the debtor's effects to trustees of 
his own appointment. And Lord Kem/on in Es^icir. Ccn{land{c) 
took the distincticm, that it did not appear thsft that was n 
conveyance of the whole of the debtor's property. Here the as- 
signmefit is within the very words of the preamble iafstglt. 19 
EKz, c. 5. for it was " devised to the intent to deiay a creditor 
of his suit." And they mentioned a case before Lawrence, J., at 
Hef^ford, where a creditcNr having obtained judgment against his 
debtor in tlie mayor's court at Hereford^ the debtor on the day £ 374 ] 
on which execution was to have come in, executed a l»H df 
sale "of i&& ^effects to another h(mk fide creditor, the effects not 
heiag «K>Fe than sifficient to satisfy that d^t And 'upon « 
question whicn of the two should be preferred, that learned 
Judge left it to the jury to say whether the bill of srfe was not 
executed to the ii^nt to defeat t!ie creditor of his sruit ; -and llie 
jmy tcing of Aat opoiion, found in fevour of the judgment 

(a) 5 T. R. «35. (fr) 4 £(»#, t. (c) 5 T. R. 4J4. 
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1B15. Abbott {Dauncey with him) was stopped by the Court. 

' ~ Lord Ellenborough, C. J« The only thing to raise a doubt 

agaiMt in my mind upon the present case would be the authority of 
I^TSTBR. jyjj,^ j^ LawrencCj under whose direction it is said that a bill of 
sale executed to a bon& fide creditor was held not only to have 
been made under circumstances which carried with them a badge 
of fraud, but to be evidence of such fraud as warranted him in 
leaving it to the jury to find against the bill of sale, if it was made 
in order to defeat another creditor. But I am afraid that if the 
conveyance in this case be not good, it will break in upon the 
validity of all judgments confessed by executors, or by the party 
himself, where either the party or the executor wishing to give 
a preference to some particular creditor has confessed the same ; 
all judgments also which have been confessed for the actual ag- 
gregate amount of the debts due to all the creditors, and with 
their consent, will be open to this objection. Can any one doubt 
that the first motive in many of those cases, as well as in this, 
was to defeat the particular creditor; but at the same time it is 
r 375 1 ^^^ considered as an injury tq him, being for the benefit of all 
the creditors, to procure an equal distribution amount all of the 
fund to which all have an equal right, against one who has gain- 
ed the first step upon them. In Tolputt v. Wells (a), and in a 
note which is there given (6), and which was cited by myself^ it 
was considered that an executor might give a preference, and 
make confession in &vour of some creditors pending a suit by 
another creditor. The principle of those decisions would be de- 
stroyed, if we should hold an assignment fraudulent, because it 
may operate to the prejudice of a particular creditor. Such an as- 
signment as the present is to be referred to an act of duty rather 
than of fraud, when no purpose of fraud is proved. T^e act 
arises out of a discharge of the moral duties attached to his cha^ 
racter of debtor, to make the fund available for the whole body 
of creditors. Here, if the assignment had been for the purpose 
of firaud upon the plaintiff, the plaintiff would have been entirely 
excluded from it, whereas it appears Uiathis name was once pro- 
posed and inserted as a trustee. The deed also, when executed^ 
was not then taken up on the sudden and for the first time, but 
had been in the contemplation of the debtor for several months 
before. It is not the debtor who breaks in upon the rights of the 
parties by this assignment, but the creditor who breaks in upon 

{a)tM.9fS.995. (ft) iW. 406. 
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them by proceeding in his suit. I see no fraud) the deed was IS15. 
for the fair purpose of equal distribution. In the case before Pxckstogk 
Ixmrenccy J., I cannot help thinking that the deed must have »**"^ 
been made in trust for the party himself; otherwise that.learned 
judge, who could not have been ignorant of Hcibird v. Anderson^ 
must have felt the weight of it, unless Uiere was some such dis* [ 376 ] 
tinction* If that were not so I cannot agree that what he ruled 
was according to the law. The uniform practice has been other- 
wise, particularly in the case of executors, which is in pari ma- 
teria, and also in the case ofHoUnrd v. Anderson. 

Le Blanc, J. Although the question went to the jury, yet 
certainly from the manner in which it was left to them, it appears, 
they were advised that if the deed was made with an intention to 
defeat this particular creditor, it would be fraudulent. This was 
not a deed by which the party. stipulated for a benefit to himself, 
but all the property of the party is fairly to be distributed 
amongst his creditors, including this particular creditor. To 
hold such a deed fraudulent would be contrary not only to Hot- 
bird V. Anderson^ but to all the cases which have decided that a 
party, independently of the bankrupt statutes, may convey 
away his property for the benefit of all his creditors. There i$ 
nothing here to shew any particular fraud ; the deed was in con- 
templation a long time before : it seems to me therefore that the 
verdict was wrong. 

Bayley, J. It seems to me that this conveyance^ so far from 
being fraudulent, was the most honest act the party could do. 
He felt that he had not sufficient to satisfy aU his debts, and he 
proposed to distribute his property in liquidation of them : this 
was not acceded to, for the plaintiff endeavoured by legal process 
to obtain his whole debt, the obtaining of which would have 
swept away the property from the rest of the creditors. The 
debtor when he executed was not for the first time adopting a C 377 ] 
new notion : it had been in contemplation some months before. 
And this creditor is not excluded by the deed, but will stand to 
all intents and purposes in the same situation with all the rest of 
the creditors. 

Dampier, J. The caseotHolbird v. Anderson^ as it seems to 
me, entirely governs this case : and therefore this case was left to 
the jury under an erroneous impression, that if the conveyance 
went to defeat this plaintiff of his execution, it would be firaudu* 
lent. But the deed was not fraudulent nor any thiilg more than 



1813. 
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the party was entitled to make. If indeed the plaintiffcould have 
shewn to the jury that the whole transaction was fallacious, that 
the trustee was in effect only a trustee for some particular crecEl- 
tors, and not as he is stated for all, the case would have been 
different ; that might have given it a fraudulent complexion. But 
-as it stands, it falls within the reason of Holbird v. Anderson^ 
and the case of executors, which at this day it would be very 
dangerous to shake* 

Rule absolute. 



[ 378 ] 

Monday^ 
Jan. 23d. 
Where the sel- 
ler of goods 
QpoD &e 
buyer's refusal 
to accept them 
requested the 
buyer to sell 
them for him, 
which the 
buyer agreed 
to do if he 
could, but did 
not : Held 
that in an 
action by the 
seller for the 
price, the jury, 
m considering 
whether the 
request made 
by the seller 
.was a waiver 
of the contract 
of sale, could 
not take into 
their consider- 
ation whether 
such request 
was made un- 
der an iffno- 
ranee of the 
law, and im- 
pression that 
nis remedy 
was gone. 

' [ *S79 ] 



GoMERY against Bond (a). 

• 

ASSUMPSIT for goods sold. Plea, general issue. At the 
trial before Richards, B., at the last Hertford assizes, the 
evidence was, that the plaintifPs wife agreed with the defendant 
for the sale to him of a quantity of clover seed. When the seed 
was delivered the defendant disapproved of its quality, and re« 
fused to have it. The plaintiff then requested him to sell it for 
him, which the defendant agreed to do if he could, but after 
keeping it some time returned it to the plaintiff, who refused to 
receive it, and brought this action for the price. It was objected 
that the plaintiff had waived the contract by what he afterwards 
did. The learned Judge left two points to the jury; 1st, whe- 
ther there was an agreement for sale, 2dly, if there was, whether 
the plaintiff had waived it by his request to the defendant to sell 
the seed for him. And upon that, h^ directed them to consider, 
whether when the plaintiff m^de the request he was aware of his 
rights ; stating that if he did it under an ignorance of the law, 
and impression that his remedy was gone, it would not amount 
to a widveir of the benefit of his agreement The jury found a 
verdict for die plaint^, damages 6/. 

Abbott moved fiur a new trial for the mis-direction, insisting 
that die role was, ignorantia juris non excusat. And he put the 
instance of the drawer of a bill of exchange who has had no 
notice, promising to pay it with *fiill knowledge of all the circum- 
stances, who cannot afterwards aver that the promise was made 
imder an ignorance of die law, in order to avoid its effect ^ a 
waiirer of the waat of notice* And be cited BUbie v. lamiey (i). 



(a) Cause was shewn at Seirjeants' Inn before this term. 



(6) 2 Eotf , 469. 
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PuUer A^wei cMfset tod iji^tinguished BilUe v. Zjumlei/ ftaifi 
this case, for there the question was, whether a parl^ coudd 
recover bade money paid under an ignorance of the law j and 
Brisbane v. Dacre^{a) was to the same point; but here the ques- 
tion is whether a particular act amounted to a wmver, which \s 
a question for die jury ; and, in detefminic^ that, &e jnry inust 
consider quo animo the act was done ; or, in other woords, whether 
Ae parly knew or was ignorant of his situation. 

liord Ellenborough, C J. T%evse was not any question upon 
the credit of the witness, and if the witness was speaking truth, 
there could be no doubt but that the plaint had waived the con- 
tract Th^e coidd be noqtiestion upmi the tacl^ S believed, but 
liiat the party had waived insistingofi bis ^sontract, and allowed 
the other party to sell £ot him. 

Dampi££, J. If the ^reetida w^ ineorrect, the case went to 
-die jury under an erroneous in^pessioa. 

Per Curiam^ Bule absolute. 



GOMBUT 



(a) 5 T\ximi. i4S» 



Davies against Edwards (^). 

IN debt for rent uj^oo a>demise of lands, not setting forth where 
the lands were situate, and pil debet pleaded, at the trial be- 
fore JRiahardSi B,, at the last Mimmouthehir^ 2Lmzes^ the indenture 
of deuuse between the pl|ii|itiff^nd defendant was proved, being 
a>demi$e of lands situate at the parish of Mynnyd-4hmdoyn^ in 
the said county. The defendant produced a particular of the 
plaintiff's demand, which was for »<40fc for two years^ i«nt for 
premises at Chepstamr And it was insisted for the defendant 
that by reason of this misdescription in the bill of particulars the 
plaintiff could not recover. The learned judge over-ruled the 
objection, being of opinion that the particular disclosed sub- 
stantially the subject-matter of the action, which was the rent, 
and it not appearing that any misrepresentation was intended, 
or that the defendant held any other premises so as to be misled 

(6) Cause was shewn at Serjeants* Inn before this term. 



[ S80 ] 

Monday^ 
Jan. 23€l. 
Debt for rent, 
without shew- 
ing in what pa^ 
rish the lands 
were situate, 
and a particu- 
lar of plaintiff^ 
demand, de- 
scribing them 
in a wrong pa- 
rish, yet it was 
heldythat plain- 
tiff might reco- 
ver, it not ap- 
pearing that 
any misrepre- 
sentation was 
intended, or 
that defendant 
held more than 
one parcel of 
land of plaintiff 
so as to be mis- 
led by it. 
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1816. by it ; and there was a verdict for the plainti£^ with liberty to die 
U^^jjg defendant to move. 

<v<ttM# Accordingly a rule nisi was obtained in the last term; and 

now the rule coming on, the Court desired to hear the ooimsel 
in support of it. 

Jerois and Peake relied on what the Court said in Kir^ ▼. Fra^ 
ser{a\ at the time when they determined that the plaintiff in de« 
daring debt for use and occupation need not state the place where 
£ 381 3 the premises lie; the Court then said that <^the inocmTenienos 
arising to the defendant from this general form of dedaring mi^t 
be obviated by the practice of calling for the particulars of the 
plaintiff's demand, by which the defendant may be truly in- 
formed where the lands lie." But how is the defendant to be 
truly informed, if the particulars may describe the lands as lying 
in one parish, and yet the plaintiff may recover for lands in 
another ; or what remedy against generality is afibrded by par- 
ticulariang in matters which the party is not bound to abide by? 
It is rather calculated to mislead than to inform. Tlierefore the 
reason of the thing requires that the particular should be con- 
clusive on the plainti£[^ and the practice has been to hold parties 
stricdy to their bill of particulars. Here, if the defendant had 
rented lands in other parishes, he might have been surprised. 

Lord Ellenborough, C. J. If the defendant could have 
shewn not only that he might have been, but that he was actually 
surprised, there would have been some foundation for the ail- 
ment. But here no decq>tion whatever was practised, nor was 
the defendant misled; if he had gone to a judge's chambers, as 
it was competent to him to do^ for ferther particulars, and had 
stated that he held no other but tiiese premises, would it not 
have been useless to have granted him a farther particular? 

Per Curiam^ Rule dischaiged. 

Abbott (with him Dauncey) was to have shewn cause. 

(«) 6 EmMt^ 348. 
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IsHERwooD against Oldknow (a). ^^sd. 

COVENANT. The plaintiff declares that J^omas Bradshao) ^^'^^^ f^ 

IsAeroooodj being seised in fee of the premises hereinafter for ufe wlth- 

mentioned to be demised, on the 22d o£ September 1790,. by his ^gntofwMte 

will, duly executed and attested, devised the same, among other &e. remainder 

things, to trustees in fee upon trust for the payment of certain p^*£jiff for*^ 

annuities, and, subject thereto, to the use of his brother H. J3w life, with 

Isherwood for life, without impeachment of waste ; remainder 'to kwet for two* 

the use of the trustees to support contingent uses, &c.; remainder w three lives, 

to the use of his nrst and other sons successively m tail male; termqfuyeon 

and, in default of such issue, to the use of his brother John hher^ reserved'Sie* 

*isiood for life, without impeachment of waste ; remidnder to the be«t rent wUh- 

use of the trustees to support, &c., with several remainders over; JIS^'^^^JJSm*^ 

with power to the trustees and to his said brothers and nephew «w««y «f other 

respectively, from time to time during the several terms of their lUu qf afine ;** 

lives, and as they should be actually seised, by any writing, &c. F^ ^- ^' Jj 

to make any lease of the devised premises, or any pait thereof, October leased 

&c. for the term of two or three lives, or for 99 or any other -j^*^ compoted* 

number of years, determinable on the death of two or *three lives as to the mea- 

concurrent at the same time, or Jbr the term of 21 t/ears^ in the'isth Fe?" 

possession and not in reversion or by way of future interest, so ruorylast, the 

as upon all and every such lease there were reserved payable 25U1 March 

during the continuance thereof, the best and most improved ^^•*» ""^ ^® 

^ , , ' , ^ r messaage trom 

yearly rent, which at the time of making such lease could be 12th Mmf last, 
gotten for the same, to be incident and belong to, and from rent"^MySlc^ 
time to time go along with the several uses therein before men- to lessor, and 
tioned, without taking any sum or sums of mxmey or other thingy person as 

far or in lieu of a fine or income for the same^ and so as there were *??'4^^ **® *"• 
^ *^ *^ •^ ' titled to the 

freehold and 
inheritance, half yearly, on l\t\i November and 25th March, the first payment to be made on 
the 11th November next ensuing y and lessee covenanted with lessor, his heirs, and assigns, for 
payment to lessor and such other person, &c. of the rent at the days and times, &c Held 
that the lease for 14 years was warranted by the power to lease for 21 ; and that the reser- 
vation of the first half year's rent, payable at the end of 27 days, was not taking a sum of mo- 
ney for a fine, being in consideration of a preceding occupation ; and that plaintiff, after tlie 
death of H* /., was an assignee within stat. 33 H, 8. e. 34. and might n^aintain covenant against 
the lessee for rent-arrear after the death of &. /., and during the continuance of the term. 

C *S83 1 
(«) Cause was shewn at Serjeants' Inn before this term. 
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1^1 5f a condition for re-entry, See. And the plaintiff avers that the 

testator died, whereby H. S. Iskerwood became seised for life 

against with the Said power of leasing, and being so seised by indenture 

Oldknow. ^j^jj^ ^f October 1800), by virtue of the said power, and for the 
considerations therein mentioned, demised the premises to the 
defendant,/^ 14 years, to be computed as to the meadow and 
plough lands from the 13th of February then last past, the 
pasture landit from the d5th of March, also then last, and th<( 
messuage, &c. from the 12th of May then also last, under a 
yearly rent of 100/. payable to the said H^ B. Isherwoodj and to 
such other person as for the time being should be entitled to the 
freehold and inheritance, by half-yearly payments on the 1 1th of 
November and the 25th of March, the first payment thereof to be 
made on the lith of November nea^t ensuing the date of the inden- 
ture, &c. And the defendant covenanted with H. B, Ishertwod, 
his heirs and assigns, for payment to the said H. B. Ishervoood, 
and to such other person as should be entitled to the freehold, 
Sec. of the said rent, at the said days and times, &c. and for 

C 384. 3 keeping and yielding up the premises in repair, and not to carry 
any manure off the premises. And the plaintiff shews that the 
defendant entered and was possessed, and that H. B. Ishertoood 
died without issue on the 26tb of January 1801, whereby he, the 
plaintifi^ became seised of the reversicm of the said demised pre- 
mises, expectant on the determination of the said demise, for 
his life, and entitled to the freehold of the said demised pre- 
mises; and the plaintiff assigns for breach the non-payment of 
two years' rent, accrued after the plaintiff became so seised, &c 
and also the not keeping during the term after the plaintiff be- 
came so seised, &c. and not yielding up at the end of the term 
the premises in repair, and also the carrying off manure, &c. 
Issue being joined upon pleas to these several breaches, there 
Was a verdict for the plaintiff at the trial before the Chief Justice 
of Chester, 

And in the last term it wais moved by Benyon, in arrest of 
judgment, first that the lease for 14 years was not a limitation of 
the use in compliance with the power to lease for 21 years; and 
therefore was good only for the life of H. B. Ishermod, the 
grantor ; 2dly, that the lease was not warranted by the power, 
by reason that the power forbad the taking any sum of money for 
a fine, whereas the lease. stipulates for payment of half a year's 
rent at the end of the first 27 days, which is in effect taking a 
sum of money for a fine$ Sdly, that this action would not lie for 
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t^ ri^^^mdcr ipi\9i\i ^eitber at the common law, pr l)j st^L S$ 
^, 9, c. 94. be not being an assigQjee within th^t statu1;e. 

JLiitleidUj Zym^ and Z). JR Jones^ shewed cause; and upon 
Ui^ firat point ib^y referred to s^ $2. Jf. 8. c, 28. concej-niflg 
Ic^^ bj ecclesiastic^ persons, &c. and the two restr^nii^g 
Stetjitesof } ^/iz. und 13 JEU». e. JO., where the words of the 
fSfi^eptiom out of the restraint are, other than for the term of 21 
jfeors fir three Uves, without saying or under. Afid yet a l^a^ 
fof a lesser term, or fewer lives, is good {a}. So here the wpi^ 
of this power, being^ the term qftn^ or three Iwg, &g. or Jiff^ 
ti^ fy^rm^ ifil yearsy although it do^ i»ot say or tinders the leai« 
inay be jEwr a leaser term* And Carter md Gaycdi^ c?ase {b\ 
which was a lease by the wardep and fellows of Mlsmds College 
fiir imenty years, is conclusive in favour of this lease* To tbe 
second objection they answered, that though the lease stipulatea 
fioNT payment of half a year's rent at the end of S7 days, yet % 
8{4>ears by (he lease that such reservation was for an antecedent 
Hfcnpation of the several patts ^ the lands demised. Upon the 
third objection they cited several authorities, that by the coopr* 
inon law, and before the stat. S2 H. 8. c. 34. the pl^nt^ might 
hare had .this action ; for the covei^aOt is to do a thing am^exed 
to the land, and the remedy by covenant doth run with the land) 
auB if an abbot covenant to sing for J?« and aU the lords of such a 
manor, in his chapel th^e, the assignee o^ the manor sha^ 
liave covenant (c). But without insisting farther upon this, they 
VMUt on to the niain argument) viz. that the pUintMf was an 
ttorignee of the reversdon within the stat. 32 H. 8. Although the 
itiitate ^aks of ^antees end assignees of the reversion, yet ato 
afti^nee of part oH the estate of the reversicoi may tdce advantage 
nf riie covenant (d). As in the case at bar, die {uaintiff is aah 
s%iiee of the reversion for life. For the :Statute, which is a re* 
mediad law, has been construed liberally, and therefore every 
one^ho comes in by the act and limitation of the party, though 
in the jpost^ is A sufficient grantee witbin it (f). So the sur^- 
renderee of the reversion of copyhold lances, thou^ formerly 
lield not .to be witUn the statute, because he was in by custom 
<Mi}y, and not privy to the lease jnade by. the copyholder, nor bi 

(a) Co. IM* 44. (. ; 5 Rep. 6. 6. (6) 1 Leon. 306. 

(c) 5 lUp, 17. 6. Co. Li^. 38^. a^ J?ro. Airr, CQf^en^nt, 5, ^ J^t. ^B2. pet Cqhef 
C.J. %RoU4h^.S%\.pL6. 

(d) Co, JAi. ^^. ,a. AUoe v. Hmtnin^i, f^ fiiOit. f^. 

(e) Co. lAU 215. 6. Moor^ 98. 
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1*81 5. by him (a), has since been held t6 be within the intention and' 
. equity of the statute (i). Now here, according to Whitlocl^s 

against case {c)^ and Machel v. Dunton (^), the plaintiff is in by the de- 
Oldknow. yjgQj. of part of the estate of the reversion which the devisor had,' 
after the term of years expired; for the lease, after it was made, 
came in by virtue of the power above all the limitations, and 
took its essence, not out of the estate for life, but out of the 
estate of the devisor before all the other estates ; and then th^ 
plaintiff coming in after, in nature of a reversioner, the reser- 
vation of the rent to him is good. And it seems, according ta 
Hotley V. Scott (e), recognized by Ashhurst, J,, in Doug. 572., 
under the name of Sir J. Astlei/s leases, that a reservation M 
the tenant for life, his heirs, and assigns, without more, would 
have been a good reservation to give the remainder-man the be-^ 
nefit of this covenant, for the words heirs and assigns must mean 
the person to whom the inheritance shall go, and can have no 
other meaning. And so it was considered in WhitlocKs case* 
And in Sands v. Ledger {f), Holty C. J., never doubted but that 
C 887 ] the remainder-man might have debt for rent reserved upon at 
lease made by tenant for life under a power. 

Bem/on, Holrayd^ and Richardson^ contraf, upon the first point 
argued, that powers of this sort were to be expounded strictly. 
And as to the decision^ upon leases by ecclesiastical persons 
nnder the statutes, they said that they are founded upon the 
particular words and intention of the statutes upon which they 
severally arose, and do not apply to this subject. The statute 
32 H, 8. c. 28. expressly enables the granting of any lease not 
above 21 years ; and the mischief aimed at by the restraimng 
statutes was ^e decay of livings and impoverishing of succesckirs 
by the making of long leases ; and in order to prevent the making 
of long leases, the statutes made all leases other than for 21 
years, &c. void ; it is evident therefore that they proscribed 21 
years as the maximum, and that to ccMistrue them by the strict 
letter as making ^1 years the shortest period, would have hemi 
to defeat their object. But powers are like conditions prece- 
dent, and must be construed and complied with strictly (g) » as 
if power be given to three persons to sell,* and one of theni^die, 
the survivors cannot execute it. So if power be given by letter 

(«) Brazier t. Beale^ Yetv. 222. 8, C. Cro. J. 305. 

(6) Glover v. Cope, Carih, 209. S. C, 4 Mod. 80. (c) S JUp. 70. 

(d) 2 Lean. S3. (e) Lojft's Rep. 3lf. if) 2lA. Hafm. 792; 

(^) P£r J«A*ttr«f, J., 1 r.Hr709. ... ) 
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pf attorney to ^. to make a lease for 21 years, A. cannot maket 1815. 

a lease for 14 years. And if this lease does not emanate from t"^~"^ — 
the tenant for life, but only from the framer of tha power, the against 
tenant for life is no more than attorney to him for tlie making it. ^^^^^^^^ 
Also the rule laid down in Whttlock's case (a), which has been 
agreed to, and acted upon in subsequent cases (&), is, that all 
positive particular powers, must, in all material circumstances^ [ 388 ^ 
be positiveljfr and particularly pursued ; and a difference was 
taken between a particular power affirmative, and a general power 
restnuned with a negative, upon which difference the lease in 
that case was adjudged a good lease, pursuant to the power, be-* 
cause the power was general, and the restraint came after. And 
upon the same distinction the power in the case at bar is not well 
pursued, because the power has particularized the species of 
lease, namely, a lease for 21 years, and the lease is not for 21„ 
but for 14<. The intent of the testator who gave the power might 
have been to prevent the estate from being leased for a shorter 
term, he might think a shorter term prejudicial to the estate, or 
he might act capriciously. Secondly, the reservation of the 
• first half-year's rent, was a reservation by way of fine or foregift ; 
for although the habendum is from an antecedent date, the 
lessee's prior enjoyment is not referable to the lease, and he took 
nothing under the lease before the day when it was executed. 
"Therefore here is a reservation of half a year's rent for an enjoy- 
ment under the lease of only 27 days, and the lessor, if he had 
lived but 27 days, would have been entitled to half a year's rent, 
whereas it ought to have been so reserved that if he did not live 
the half year it should go to the reversioner. Therefore it is 
equivalent to the lessor's taking a sum of money by way of fine. 
Upon the third point they urged that no authority or precedent 
for this action is to be found in any book of entries or reports. 
As to its being maintainable at the common law, although some 
dicta may be found, which favour the opinion that the assignee 
of the reversion could maintain covenant at the common law, the 
better opinion is the other way ; Thursby v. Plant (c). Barker C ^^^ 3 
V. Darner (rf), Thrale \. Cojtvwall {e); and of that opinion was 
Lord Kenyon in Webb v. BusseU {f\ and the recital in the i&tatute 
32 H, 8. would be unfounded if it were otherwise. Also in 

(a) ^ Rep. 70. ^ . . 

(6) Rattle v. Popham^ ^ Str. 99e. Roe v. Prideaux, 10 Et/irt, 186. 
(c) 1 Saund. 237. [d) 3 Mod. 338. (e) 1 fiils. 165. 

(/)3T. K. 401. 
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Co, Lit ^15. b. it is isaid, '^*that at thie tommon law neither 
assigns in deed noi* assigns in law could have taken the benefit of 
either entry or re-entry by force of a condition ;*' Shep. Touch, 
149. is to the same effect; and covenants stand upon the same 
footing with conditions. Then if this action be maintainable, it 
must be by force of the stat. 32 H. 8. Now the plaintiff in order 
Co come within the statute must be a grantee or assignee to or by 
the lessor or grantor himself; that is, he must be in by virtoe 
of the grant or assignment of the person who made the lease, 
atid to whom the covenants were made. That person w^ in 
fact the tenant for life. Is then the plaintiff grantee or assij^ee 
to the tenant for life? It is not pretended that he is ; but it is 
said he is so to the devisor, and that the lease derived its essence 
out of the estate of the devisor, and not out of the estate of the 
tenant for life. Still, however, the tenant for life wa$ the 
covenantee, and it was settled in Webb v. Rtcssel {a) that a rever^ 
sioner, in order to maintain titi action under the s^tute, must 
be in of the reversion by the covenantee. S6 Moor 876. the 
statute does not extend to him in reversion, who is in of another 
estate. But in answer to this a legal fiction is resorted to, and it 
is said that in the eye of the law the devisor, by whom the plain- 
tiff iii in of the reversion, was the person who made the lease, 
and to whom the covenants were made. That the lease derived 
it35 efficacy from the devisor may be admitted, but it is carrying 
the fiction a steip farther to say that he was the covenantee ; and 
can it be maintained that the heirs of the devisor would, as 
privies in blood, be liable to an action of covenant by the lessee 
or his assigns ? Machel v. Dunton is different fi*om this case, 
because there the devisor devised the lands to one for years, and 
by the same will devised the reversion to another; so that in 
that case the devisee of the reversion was strictly the assignee 
of the person who created the term, and there was no interme* 
diate lessor to whom the covenants were made. And 6l(wer v. 
Cope (i) only decided that the surrenderee of copyhold, is in by 
ihe copyholder, though he takes from the lord, because the 
lord is a mere channel to convey ; but it left the principle un«- 
touched, viz. that he must be privy to the lease made by the 
copyholder, and in by him, in order to be a grantee, &c. within 
the act Sands v. Ledger does not apply because that was an 
action of debt, which lay at common law upon the privity of 



(«) ^ T. iJ. 393. 
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estate, and pot upon the privity of pontract. Then as to HQtlej/ 181^ 
V. Scott it i9 observable that the only question there was, whetheir isHBRwooi 
the condition for re-entry oqght not to have been expressed, in againt 
words, to be reserved to the inheritance, instead of to the heirs ^^^^^^'^^ 
and assigns of the tenant for life, and the Court held that a re-^ 
servation by those words was the same as if it had been expressly 
reserved to the persons in remainder or reversion. But it never 
was agitated, nor could it be, whether under the reservatioi^ 
the remainder-man would by the statute have the benefk of the 
condition, or could bring an acticn upon the covenant* The 
most that can be made of it is, that the Court, without advert<^ 
ing to the distinction, took it for granted that covenant would ' [ 391 3 
lie; which was likely enough to be the prima facie impression. 
The holding that this action is not maintainable will not deprive 
the remainder-man of his remedy, it will only alter the form of 
it ; if these be not covenants which run with the land, they are 
covenants in gross ; only the re-entiy will be lost to the re- 
mainder-man, 

Sugderij amic. Cur. mentioned Davids case from Wdo4falFs 
Landlord and Tenant^ 4<34«., 4th ed.| and said, that if upon en- 
quiry the lease in that case should turn out to be a lease made 
under the power, it would be expressly to the point in questipp. 

Lord Ellenborough, C. J. This was a motion in arrest of 
judgment in an action of covenant, in which the plaintiff de- 
clared and assigned for breach (among others) the non-payment 
of rent The action is brought by the remainder-man upon a 
lease granted by the first tenant for life, under a rent reserved to 
the lessor, and to such other persoii as tor the time being should * 
be entitled to the freehold or inheritance ; and the lessee cove- 
nanted with the lessor, his heirs and assigns, to pay such rent. 
And the question is, whether the plaintiff shall take advantage 
of this covenant, or is an assign within the meaning of this lease, 
as it stands upon the law on this subject, and upon the stat. 32 
H* 8. c. 34«. The power is stated on the face of the declaration, 
so that it appears to the Court that this lease was made by the 
tenant for life as in execution of his power. The power is to the 
devisees respectively, as they should be actually seised of the pre- 
mises, by any writings &c. to make any lease of the devised pre- 
mises, or any part thereof as had been usually leased, &c. to [ 392 J 
any person for two or three lives, or for 99 or any other number 
pf years determinable ou the death of two or three lives, or for 
th^ term pf 21 years ifli possession, &c. The &x%i objection 
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1815. made is, tliat the lease is not warranted by the power, because 
J it Ls granted for 14? years only. Now if we look to the object of 

against this power we cannot but see, that it certainly was made with a 
Oldknow, ^j^^ of limiting the extent of the benefit which the tenant for 
life should take in the granting of leases, and to place the time 
that he should be at liberty to exercise a dominion over the 
estate under certain guards and restrictions as to its duration. 
Therefore the power says he shall have for the term of 21 years; 
that is the greatest period allowed him ; and does not that ne- 
cessarily include a power to lease for a less time ? It gives him 
the whole term ; and it is among first principles that every man 
who has power over the whole may renounce a part, if it be 
given for his benefit. And I cannot conceive that it is* not a re- 
nunciation in part of his benefit, to grant for 7, 10, 12, or 14, 
or any number of years short of the whole exhaustion of the 2L 
This is a grant for 14 years ; and I think it is within the rule, 
omne majus continet in se minus ; in like manner as if there be 
a licence or authority to a man to do any number of acts for his 
own benefit, he may do some of them and need not do all. So 
here, the tenant for life might exercise his right to the uttermost 
extent of the power, or he might stop short of that; and then 
every part of which he abridged himself would be for the benefit 
of the next in remainder ; he would throw back into the inheri- 
tance that portion which he did not choose to absorb for his 
[ 393 ] own use. The second objection arises on that part of the power 
respecting the fine. The power makes a condition, that upon 
every lease there should be reserved, payable during the con- 
tinuance thereof, the best and most improved yearly rent, &c. 
without taking any sum or sums of money or other thing for or 
in lieu of a fine or income for the same. Now it appears that 
this lease was granted on the 15th of October, and that by the 
stipulation of the parties payment of half a year's rent became 
due on the 11th of November following ; that is, 27 days after 
granting the lease a compensation, as it is said, for the granting 
it, has been stipulated for. But how is that a breach of the con- 
dition? Is it taking a sum or sums of money for or in lieu of a 
fine ? It is at the utmost but granting a lease with a covenant 
for payment of the first half-year's rent before the half-year has 
expired. It is, therefore, at the utmost only taking a covenant 
which may be the means of possibly acquiring to him a sum of 
money. Then it is not within the letter. But is it within the 
^irit?llie power says, "for or in lieu of a fine or income 
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for the same;'' is this for or in lieu of a fine or income ? What 181 5, 
fine did the party contemplate ? The reservation appears to be 



in consideration of an antecedent occupation ; it is not in lieu of nguinsi 
a fine if a party take a compensation for a time antecedent to Olvksow. 
the di^ of the lease, during which time the lessee has been per- 
mitted to occupy, and considering the lease as if it were exe- 
^^Uted at the time of the commencement of the occupation. If 
it had been alledged in pleading, that this was a taking of the 
rent contrary to the power, m^ht it not have been replied, that 
the rent was taken merely to compensate the lessor for an an- 
tecedent occupation ? This could not in any shape deprive the 
remainder-man of any portion of his interest. We come then [ 394 ] 
to the third and main question, and the only important question, 
which has occupied the greatest portion of the argument. That 
question is, whether the plaintiff^ as assignee, either at the 
common law or under the stat 32 H. 8., is entitled to maintain 
this action. I will not stay* to consider whether he is so at the 
cbmmon law, although, without meaning to pronounce on that^ 
I rather incline to think he is not ; because, if he were, the pro- 
vision of the statute H. 8. would have been in a great de^ee 
unnecessary. The statute recites, "that many temporal and 
religious persons had made leases, &c. to divers persons, &c. for 
term of years, &c. containing conditions and covenants, &c. 
and that by the common law no stranger to any covenant or con- 
dition should take any advantage or benefit of the same, but 
only such as the parties or privies thereto ;" and then it recog- 
nizes, as a consequence, the situation of all grantees of rever- 
sions, as also of all grantees and patentees of the crown of lands 
Late belonging to monasteries dissolved, or by other means come 
to the hands of tne crown, that they were excluded to have any 
entry or action against the said lessees, their executors, or 
assigns, which the lessors before that, time might have had 
against them, for the breach of any condition or covenant in 
their said leases ; and the statute proceeds to enact " that they 
shall have the same advantage and remedies by action, for not 
performing of covenants contained in their leases, against their 
said lessees, as the lessors themselves or their heirs might have 
had, in the like manner as if they were not strangers." The 
object df the statute, therefore, was the benefit of that class of 
persons who are recited in it. The statute comprehended a [ 395 ] 
ipass of property before then recently come to the hands of the. 
^rown in various ways by the dissolution of monasteries, &c., and 
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1815; ^toted out by the ci*owti to a most considerable tlksn of perltbitida 
. ^ " AH those persons found themselves by the common la# stripped 

a^imt of the immediate adrantages which ^e original grantors tfaeniH 
Oldknow. j^ives enjoyed, except by action of debt or by distress* For lre« 
medy of this inconvenience the statute makes thein priti^ tb 
the covenants made wiUi the original grantors. This wlus done 
ki the titne for the benefit of the grantees of the crotrn^ wbitth 
ift^h the principal object of the statute, but the remedies were 
dso eittended to other gtatitees. Thus we find that the Btstute 
pi*ovides <^ not only that all grantees of the crown^ but that all 
gtontees to or by any other person^ may have the like advantaged 
agaihst the lessees^ by entry^ &c.j and also by action, &c., as the 
lessors or grantors themselves/' It appears th^ that persdna 
not strictly privies to the covenant, and before this statute noi 
entitled to maintain an action iipon the covenant, Inay now main*^ 
tain their action ; the statute having transferred the privity of 
Contract. And such has been the persuasion which has pervaded 
the whole profession ever since the passing of the statute* It 
has, however, to-day been drawn into doubt in this particular 
Case, and with great curiosity of research tnade the subject of at-* 
gumenU But we find the imptession which pervaded the mind 
of Lord Coke^ in fVhitlock^s case, as appears by die last resrfu- 
tioh in that case, was that the lease had not its essence from tlie 
estate of the lessor^ Which he had for life, but out of the fine, from 
Which the lessors estate Was derived, and " that in construction 
[ 396 ,] of law it preceded the estiate for life, and all the remainders ; for 
after the lease made, it is as much as if the use had been limited 
originally to the lessee for th^ term, and then the other limita- 
tions in construction of law follow it." <* Then"j he add^, 
^ when the lessor reserves rent to him and his heirs^ it is good^ 
for that by construction of law precedes the limitation of 0ie 
Uses ; at|d then it being Well reserved, it is well transferred to 
every one to whom any use is limited." He considered, there- 
fore, the reservation in that case as the creature of the power, 
and transferred with the subsequent limitations. He considei^ 
it as virtually made by the person out of whose estate the power 
was first created, and that virtually the assignment came from 
him ; that it was not strictly an assignment from the person who 
signed the lease, but from the person out of whose estate the 
tease Was to have its essence and operation. In this light it 
seehis to have been considered soon after the statute 32 H. 8*j 
ly^ich Wiis ^bont 6ix years aft^ the pusmflig of the ttat^t^e of us^ 
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whc»i powefii gfew lip ftnd by degrees beeiitiie an ttsnal instrm t815. 
tiietit in &itiiiy settlettidnts. Tbit it wiw so tinderstood Tery i8„gR^^„ 
etutlj ftppeats from Machd and Dunton*^ case in Leonard^ where i^tni^ 
the kfisoir devised to his lessee an elongation of his term, yields Olbk^ow* 
iiig the fenty and under such obvraiAnts as in the first lease, and 
derified the reversion to anothei^ ; and admitting the words of the 
devise to be a condition, the doubt was if the devisee in reversion 
Was giUotee within the ifctatute, because it was never in the devi* 
sor a reversion or condition ; and the whol^ Court was of opi^ 
nioii that he was, and should take advantage of the oteditioD« 
It has been sometimes said, communis error facit jus; but I say 
ooBimunis clinic is evidence of what the law is ; not whel'e it is an [ 397 3 
opinion merely speculative and theoi^etical, floating in the minds 
of persons, but where it has been made the ground«-work and 
sobstratumbf practice upon which powers of this sort have been 
erected and acted upon from the time of S2 H. 8. down to the 
present time ; all of which have been framed under tlie supposi- 
tion that the various covenants which the author of the power 
pnslicribed were capable of being enforci^. For what purpose 
can we suppose that persons conversant in drawing wills and fa- 
mily settlements have gone on prescribing these terms, where no 
onb term, and no one covenant, except that for payment of 
^nt, could be enforced. As to the covenants for repaits, and 
for the management of the estate, and every thing collateral to 
the payment of rent, all these Would be nullities as far as the ao« 
tion of covenant is concerned ; and nothing would remain e&«» 
cept the remedy by distress or debt for the reat% Can we ima- 
gine that these learned perscHis should, for so long a Series of 
years, treat nullities as realities a[nd as having vital operation? 
And yet all this we are desired to ad(^t» That which is stated 
by Askkurstf Ji, in Doughy upon mentioning the case of Sir John 
Astl^s leases, is evidendy stated by him as fortifying the posi- 
tion which b0 adopts, that the remainder'-man should have the 
benefit of covenants upon a lease made with the tenant for life, 
dthof^h the covenants were only widi the lessor, his heirs and ' 

assigns. In that he is supposed to have been referring to the 
case in Loffij from which I profess myself at present, not havii^ 
the case before me, able to collect but little ; however, we find 
in DougL the learned Judge, in the presence of Lord Mansfield 
and BiMer^ J., stating the position as one which had been recently [ 398 ] 
decided ; and that positton iaccords witli the universally rctceived 
opiwkiti* It JB bio much, therefore, foir lis at this ttoie of di^ to 
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protidiince that all which has hithelto beeo esteemed and done 
as valid has been error; particularly when we have the text of 
Lord Co^^ in Whifloci^s case to the same efiect No question 
was made at the time upon the propriety of those decisions, or 
of the prolatum of law which we find in them. I do not impute 
blame to the learned persons who have a^tated this question, 
either upon any persuasion of their own minds, or a^ being a 
question somewhat perhaps incumbered by the refined nature of 
the argument. Whatever doubts there may have been, they 
are entitled to respect; without, however, overturning that which 
the habit, the practice and persuasion of mankind have considered 
as settled, I think we cannot give efiPect to them. It seems to me 
that they are not supported by legal reasoning, and that if we 
were to adopt them, we should do so without any foundation ; 
and therefore I think the judgment in this case ought not to be 
arrested. 

Le Blakc, J. This comes before the Court upon a motion in 
arrest of judgment in an action by the second remainder -man, 
charging the lessee under a lease granted by the tenant for life, 
at the end of the lease, with breaches of covenant for non-pay- 
ment of rent, for not yielding up the premises in repair, and for 
carrying ofi^ manure ; on which breaches there was a verdict for 
the plaintiff with 80/. damages. The ol^ections which are raised 
are in arrest of judgment Of course the defendant will be en- 
titled to the benefit of all that which the law has established in 
his favour ; but of course also the Court will not be disposed to 
attend to any arguments which are not strictly established in 
• point of law. The objections are three : first. That the lease 
granted was such as the grantor had no authority by the power 
to grant; and if that be so, of course the plaintiff cannot main- 
tain this action. The objection is, that the power given is to 
make any lease for the term of 21 years, and that this is a lease 
for 14 years only. In construing this power the Court are to 
look at the language which the party creating the power has used 
with reference to the situation in which he stood* The devisor, 
has carved out his estate, giving it first to one brother for his 
life, remainder to his children in tail, remainder to another bro*. 
ther for life, and to his children, and power is given to them from 
time to time as they should be actually seised to make leases to 
a.certain extent, in order that by preventing them from going 
beyond that limit, such leases should not prejudice the interests 
of the persons in renuunder.. .Therefore we find that power is 
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given to lease for the term of two or three lives, or for 99 or 
any other number of years, determinable on the death of two or 
three lives, or for- the term of 21 years, in possession and not in 
reversion. We are now called upon to construe what the devi- 
sor intended by ^^ for the term of 21 years in possession and not 
in reversion." He is evidently speaking of a power which he 
was framuig so as not to injure the persons in remainder. And 
is not then this limitation as to the number of year$ the same as 
if he had said, *^ so as the lease shall not exceed 21 years to the 
prejudice of the remainder-man f* The arguments to shew that 
a lease for 14 years is not within a power to lease for 21, have 
been drawn from cases where the Courts have determined that a 
lease, which might not perhaps in point of duration exceed the 
time limited by the power, was yet not within the power, because 
it altered the nature of the lease permitted by the power, There^ 
fore if there be a power to grant a freehold-interest, and the grant 
be of a chattel, it is not within the power. I will admit that this 
power is to bear a diflerent construction from that which is put 
on ecclesiastical leases ; that the one is to be construed strictly 
and the other liberally. Yet even under the most strict construc- 
tion of this power it is impossible, I think, to say tliat a lease for 14 
years is not within a power to lease for 21 . It is impossible to 
pronounce that the devisor intended exactly that number of years, 
neither more nor less, and we must look to the intent of the devi- 
sor in the making it. The next objection is. That as the lease 
is to be granted without taking any sum of money or other thing, 
for or in lieu of a fine, the prohibition from taking any sum 
for or in lieu of a fine has been disregarded, inasmuch as the 
lessor has in effect taken something by way of fine or foregift 
And that is attempted to be shewn in this way. The lease is 
granted on the 15th of October^ habendum as to the meadow and 
plough-land from the ISth of February preceding, and as to the 
pasture-land from the 25th of March^ and as to the messuage, 
&d., from the 12th of May, reserving a rent payable half-yearly 
on the 1 1th of November and the 25th of Marchj and the first 
payment to be made on the 11th of November then next. It is 
therefore argued that the lease being so dated, and the rent so 
reserved, it follows that the lessee would have had an enjoyment 
but for a period of something less than a moptli before half a 
year's rent would become payable ; and therefore the sum pay- 
able as for the first half year operates ty way of premium or fore- 
gift This objection arises on the face of the records and is there- 
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fore to be conSned to what appears on the face of the record* 
True it is, that the lessee io strictness would only have had an 
eojo}nnent under the lease for a month, but it spears that the 
term was to commence as to different parts of the larm from an« 
tecedent periods. If the lease had stated that the first half year's 
payment was to be made in consideration of an occupation from 
those periods, not indeed under this lease, but under some other 
agreement, in that case the rent reserved could never have been 
considered as a reservation by way of premium or foregift. If 
this objection should prevail, then, upon every lease granted at a 
iient payable half yearly, which is dated on a given day, from 
which less than half a year to the first day of payment has to 
run, it might be argued, that the reservation of the first half 
year's rent would be pro tanto a foregift. The last objection 
has been more pressed, and it is this, that the plaintiff (the re<* 
roainder^man) cannot maintain covenant upon this lease, nor 
could he re-enter for default of payment of the rent. The ob- 
jection is founded on this, that the remainder-man is not an as- 
signee of the reversion of the lessor so as to be entitled to main- 
tain covenant It is not necessary to determine whether an as- 
signee could maintain covenant at the common law; because 
there is no doubt he may maintain it under the stat 32 H. S. 
Th&i the question is, is the plaintiff an assignee ? He is the 
person next in remainder to the person granting the lease ; true, 
he is not assignee of the lessor, he is assignee of the devisor. 
But I take it to be clear that the lease must be considered as 
emanating from the person who creates the power, and that it 
derives its force and autliority from him. And this plaintiff 
oomes in as second tenant for life under the will of the person 
who created the power ; therefore he stands in the relation of as- 
signee to him. The argument is, that he cannot have this action, 
becatese be must be the assignee of the person of the lessor op 
grantor. But he is the assignee of the person who, in the eye of 
the law, is the lessor, because the person empowering the tenant 
for life to grant the lease is, in the eye of the law, the lessor. 
One argument against this mode of considering it has been, that 
the lessee could not maintain covenant against the heirs of the 
devisor. But I do not think that it is necessary that all the re- 
medies should be mutual as between the assignee of the lessor 
and the lessee ; because mutuality was not so much an object of 
the statute ^ it was to give those persons, who at the common 
law were strainers, a power to enforce covenants which they hE$d 
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ndt beffere. The dqctrlne of Lord Coke in JVUtlad^s case en;- IBl j* 
titles the Court to say upon principle, that this plaintiff was the igBXRwaoD 
assignee of him who, in conlemplation of law, was the lessor ; agavut 
and that as such he is entitled to diis actioti. If the question had i^know. 
been less olear, I should have wished for a further opportunity 
of looking into the case cited from Lojffi, and that cited to us b^ 
Mr. St^den : but I do not think that a question of this descrip<* 
tioB will warrant us in deferring onr judgment ; because without 
diose authorities I think there is sufficient to justify us in giving 
judgment for the plaintiC 

Bayuey, J. This case comes singularly enough before the L ^^^ J 
Court. It is not brought forward in the shape of objections 
moving from the remainder-man in avoidance of the lease, but 
as moving from the party who has occupied under it^ and who 
sets ftp tile right of a third person. It seems to mci, howevei^ 
Aiait the lease is not invalid for any of these objections, and that 
the plaintiiFk entided to his action. The first olji^ction is, that 
the lease is for a shorter term than is authorised by the power; 
that «nder a pc^wer authooriziag to grant for 21 years the party 
eandot grant for less. If tbece were any thing to shew that the 
intention of ibe person creating, the power was that the term 
dMi^ continue for 2 1 years, of course we should be bound by 
it Bat when we consider the reason of «ich a limltaticH^ it 
see^as to me that the intention of the peiwon who created the 
powi^ must have been only to limit the exercise of it within a 
eerfain torm, beyond which it sbotild not pafis» The tenant for 
life is att&orised to impose burthens on the inh^itaince by leas-> 
k^to a certain extent, and the longer the lease flhe greater will 
be ^ burthen. Let us look dnd see if there be aiii^ i^obable 
benefit to be derived to the reversioner from a iloqger lease. I 
do not find from the arguments of the learned counsel, who 
have discussed this case widi great talent, that it is pretended 
fltitt any advantages would be Ukely to result to the xeveraoner 
from the term being prolonged to the full extent of the power. 
Then upon Ihe simjide reason of the thing, one should say, that 
it is certainly more beneficial to the reversioner that he should 
have his estate unincumbered at an earlier peiiod than at a later. 
And diere is one circumstance to shew that the faestator oould 
nc^ have int^ided that the lease in all events^ should endure fee [ 404< "] 
the period of 21 years, because he has directed that it may belw 
mited for the term of two or three lives. It is impossible, there- 
fore^ to say that it was intended 4hat >lbe 4aaseia afl- events 
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18151 sbduM be ibi" not less than 21 years. The cases upon the stat» 

J "—^ ot^iz. seem to me to bear upon this part of the case. As to 

i^guinH the second objection, that the reservation of the first half-year's 
Oldknow. ygjj^ ^jjg made by way of premium or foregift, 1 do not think 
that as it stands on the pleadings, the first half-year's rent must 
be considered as payable for 27 days' occupation, but for half a 
year's by-gone occupation. If the reservation had been colour- 
able and in fraud of the power, I should have thought it might 
have been considered. as a premium; but we cannot presume 
firaud. It was competent to the defendant to shew that he had 
no enjoyment prior to the 15th of October, when the lease was 
granted. But he has not asserted that fact, and we are not war- 
ranted in going out of the record to presume it; if he had assert- 
ed it, I cannot help thinking the answer would have been that; 
he had a prior occupation. Upon the third point it seems to me 
that the stat. 32. H. 8. extends to this ca^e, and that the plaintiff 
is within the meaning of the stattite an assignee of the reversion 
of that estate out of which this lease was granted. I agree that 
he is not an assignee of the tenant for life, the hand whidi ex- 
ecuted the lease ; but he is an assignee of the estate, out of 
#hich the lease proceeded. Whitloci^s case is ati authority ta 
shew that it is out of the estate of the person who creates the 
power, that the lease, when made by virtue of the power, pro- 
ceeds. It is apparent as far as respects livery, that if it were to 
C 405 ] come from the tenant for life only it would entirely cease at his 
death. And there are cases which have a tendency to shew that 
even in the lifetime of the tenant for life it is operating as out of 
the estate of the person creating the power. As where one 
makes a feoffment to the use of himself for life, with power to 
make leases for lives, and he makes a lease with livery, it was a€ 
one time held to be a forfeiture of his estate for life ; because he^ 
being only tenant for life, cannot out of that estate make such 
leases; and when he takes on him to make livery, he takes 
on him to make a lease 'as owner of an estate sufficient for 
that purpose, which he is not (a). And though that has 
been over-ruled, it was upon this ground, that such a lease 
. takes eflfect by sealing and delivery, and so the livery comes 
too late to do harm {b). This shews that a lease to be made 
by tenant for life by virtue of such a power entirely ori^- 
nates and takes its essence out of the estate firom which the power 

(a) See Moor^ 514. 
^ (6) Seel V€ii^^99U tijev.U9. SKetu5tZ. . 
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is derived, and enures as a limitation of the use in pursuance of 18 15. 
it If this be so, then it will follow that the covenants made with jgHERwooD 
the lessee are to pass to every person to whom the person creating against 
the power has afterwards given any interest. They pass to the 
first tenant for life, dien to the second tenant for life ; and the 
reason is, because he has an interest derived not from the first 
tenant for life, but from the person creating the power* And 
such has been the invariable impression on the minds of the pro- 
fession from all time until the present. If it were otherwise, to 
what an extent would it lead? It would lead to this, that every 
guard in the instrument creating the power providing for parti- [ 400 ] 
cular covenants would to a considerable extent be useless, inas- 
much as these covenants would be invariably nullities as far as^ 
they respected the person to whom the estate might after- 
wards go. It is said that the covenants would be covenants in 
gross, and so might be enforced, by the representatives of the 
tenant for life ; but that would be throwing a great difficulty hi 
the way of the remainder-man. We ought not to come to a 
conclusion which leads to such a consequence, unless compelled 
to do it. There would be many cases in which a court of equity 
must be resorted to. Suppose, for instance, the tenant for life . 
dies intestate, and no one chooses to take out administration; 
there would be no one through whom the succeeding remainder-' 
man could enforce the covenants, without the interference of a 
court of equity. Again, suppose the tenant for life makes the 
lessee his executor, is the remainder^man to be driven into a 
court of equity in order to have an issue of quantum damnifi- 
catus? Therefore I feel no difficulty in agreeing with my 
brethren that these covenants run with the estate out of which 
the lease issues, and consequently will pass to eveiy person in 
succession to whom the estate is given by the person creating the 

power. 

Rule discharged (a)» 

(a) Dainpier, 3,, was absent from Serjeants' Inn. 
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Monday, DoE, OH the Demise of Thompson^ against PitcheK 

and Others (a). 

deldTxecuted Tj^JECTMENT for a meeting-house, burial-ground, and farm 
and iDFoiied J~-i Called the Meeting-house Farm^ in the parish of TticJcmans" 
Btatateofmort- ^^^^o^^** At the trial before Thomson^ C, B., at the Hertfordshire 
main of lands assizes, there was a verdict for the plaintiff for the meetinfir-house 

to trustees &iid ■ 

their heirs, to and burial-groun49 and for the defendants for the farm ; and 
I^^them^ h?°^ upon a rule nisi for entering the verdict generally for the plain- 
heirs and as- tijS^ or for a new trial, the Court, upon the shewing cause, di- 
ft^dUionUiat ^^^d a case to be stated for their opinion, the substance of 

he, his heirs which is this : 

^Bhoafdy ^^m J^*^'^ WUson being seised in fee of the premises claimed in the 
time to time, declaration, by lease and rdease (dated the 4th and 5th Decent'^ 

repair a mult ' ^ x > » i i -i ■» % • t i 

and tomb f bet 17S9)j reatmg that the meetmg-house and, burial-ground^ 

part*of th?^" parcel, &c. bad before and then were held by a society of Quakers 

Unds, and if under a yearly rent of 2/. 10^., and that the burial-vault and 

It^and^mU ^^ ^^ex it Standing on the burial-ground, had before then been 

the same to be iiged as a burial-vault for the family of the releasor, &c. she coa- 

vauUforthe ^ veyed all that messuage or&rm called the Meeting-house Varm^ 

gnt^orandanif ^^j ^h^ several fields thereto belonging, and also the meetlng- 

and in default house and burial-groiuid, and burial vault and tomb standing 

wcr1ffiAeo?*er ^P^^ ^ ^^^ fields, or one of them, to Mavot and Smithy and 

tttiBtee^hvi their heirs, to the uses and upon the trusts following, viz. a» to ' 

£" wash^id tte meeting-house and burial-ground, with the appurtenants, 

pot to be with- (excc^ the vault and tomb, &c.) to the use of the trustees, their 

the statute, \ims and* assigns, {p\ so long as the same should be used by the 

which prohibit society of Quakers^ and they should pay to the trustees the 

lands, &c. to yearly tent of 2/. 10^., and keep the same in repair, and from and 

tonles^the"*^* after the determination of that estate as to the meeting-house and 

deed be with- burial-ground, and from and immediately after the execution of 

tum^orrel^rvo' ^he said conveyance as to all other the premises, and also as to 

tionfor the be- the rent of 21, 10^., during the continuance of the limitation afore^ 

grantor, or any Said, to the use of and in trust for Mavor^ his heirs, and assigns, 

l^m claiming j^jp^^i condition that he^ his heirs, dnd assigns, should, Jrom time to 

r *408 1 ^i^^y ^^^ ^^ ^^ times thereafter, repair, and keep in repair^ the 

(a) Cause Was shewn at Serjeailts^ Inti before this tehiii 

(fi) There seems to be an omissidti here tif *Utt tlrubt foi> tlie doeiety of QuakerB/* 
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tktuliy and tomby and brick-work^ and fences thereto belongings and 1815. 
if need be rebuild the vault and tomb, and permit the same to be do7* 
used as afamily-vatdt for the said Jane and any of her family who ugainst 
might desire to be interred therein, and in default thereof his es- 
tate to determine, and from and after the determination of that 
estate to Smith, his heirs, and assigns for ever. And there was a , 
power to Smith to enter from time to time and see the condition 
performed; and to the Quakers to build a new meeting-house 
upon a different site, and declaring that then the new site should 
be subject to the same uses and conditions as the old, and the (dd 
site subject to the same uses and conditions as the farm, &c. 
The indenture was executed and inrolled in the form and within 
the time prescribed by the statute 9 G. 2. c. S6. The lessor of 
the plaintiff claims under the will of Jane Wilson, who in 1809^ 
by her will, devised to him in fee all her freehold and leasehold 
property in Rickmansworth or elsewhere, and died in 1810, hav«- 
ing to the time of her death received the several rents of the 
Meeting-house Farm, and the meeting-house, and burial-ground. [ 409 ] 
The defendants are the assignees of Mavor, who since her death 
has become bankrupt. 

The question for the opinion of the Court is, whether the con-' 
dition as to the vault and tomb is within the 9th Geo. 2.. c. 36., 
and the said grant of the Meeting-house Farm is therefore void. 
If the Court should be of opinion that the said grant of the farm 
is void, a verdict is to be entered for the plaintiff for ali the pre- 
mises mentioned in the indenture : but if not, then the verdict to 
stand. 

Bowmen, for the plaintiff, contended, that the condition was for a 
charitable use within the statute, and that being reserved for the 
benefit of Jl. W. and her family, the grant was therefore void^ 
As to its being a charitable use. Lord Coke in 3 Inst. 202. says, 
that the building of tombs, &c. is the last work of charity that 
can be done for the deceased. And Durour v. Motteux (a) shews 
that a devise of money to be laid out in land to such a purpose 
as the present is within the statute, notwithstanding some part of 
the devise inay be such as, but for the particular purpose for 
which it was given, would not be a charitable use. Also the 
condition being reserved for the benefit of t7. W. and her family^ ^ 
the grant is void, because the statute requires that it shall be 
without any reservation, trust, condition, or limitation lor the be« 



(a) 1 Fe*. 321. 

Vol. III. D d 
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1815. nefit of* the donor, or persons claiming under him ; otherwise the 

^^ statute declares it to be absolutely void. It is also bad on this 

uf^ainst account, because there is a limitation to Smith in case of non- 

Pitcher #» 

performance of the condition, and Smith is a person claiming 
under the donor. And in Adams and Lamberfs case (a), it was 

[ 410 ] resolved that a partial limitation of an estate to superstitious 
uses was within the purview of the statute against superstitious 
uses (5). Also this grant is void, because it did not take eilect in 
possession, for it appears that J. W., up to the time of her death 
continued to receive the rents and profits, but the statute requires 
that it should be made to take effect in possession for the chari- 
table use intended, immediately from the making of it. 

Lord Ellenborough, C. J. The question reserved is upon 
the statute of mortmain, whether this grant of the Meeting-house 
Farm is void, which is granted as ancillary to a trust for keeping 
up a tomb. It does appear, I think, to be a charitable use in 
part, and in part not. As far as concerns the grantor^s own in- 
terment it is not, but inasmuch as it is for her family, it may be 
so considered ; but then the statute has been complied with. It 
is said, however,* that here is a reservation of some collateral bene- 
fit to the donor or person claiming under the donor ; but I cannot 
find that; all that is reserved is in furtherance and execution 
of the trust. The object of the statute was to prevent a reserva- 
tion, under colour of a charitable use, of some substantial bene- 
fit to the donor himself. The whole object of this use was keep- 
ing up a tomb for herself and family. As to the objection that 
this deed did not take effect in possession, the statute only re- 
quires that it should be made to take effect in possession, and it 
n. 5o made. If there were any secret reservation or trust, which 
Wfts to be evidenced by her remaining in the possession of the 

[ 411 ] rents for about 19 years, should not that have been more pro- 
perly made a question before the jury ? We can only look at the 
instrument itself, and cannot draw any such inference. 

Judgment for the Defendants (c). 
Moberts was to have argued for the defendants. 

(a) 4 Rep.l06,h. (b) 1 Ed, 6. c. 14. 

(c) DampieTy J., was absent from Serjeaots' Inn. 
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AcKERLEY against Parkinson and Another (a)* Monday, 

CASE against Parkinson^ as vicar-general of the Bishop of An action upon 

Chester and Mawdedey^ as surrogate of Parkinson^ for ex- bddn*t7*li 

communicating the plaintiff with the greater excommunication, against the 

The plaintiff declares that a suit was commenced in the consis- ^^Oiel^shop 

torial and episcopal court of the said bishop, before Parkinson. ^^^ excommu- 

1 1 1 • 1 • r ^» 7 nicating plain- 

as vicar-general, and his surrogate, at the instance oi one Old-, tiff with tlie 

ham and one Wilbraham^ who pretending to have interest in the g»"^«Aterexcom- 

' * o munication, 

goods, chattels, and credits of one D. Ackerley^ deceased, prayed foicontumacy 

that the plaintiff might be cited to appear in the said court, there JJIjon^Wm ad- 

to take upon him administration of the goods, chattels, and ere- ministration of 

dits of the said 2). Ackerley, and also to exhibit a true and per- effects to 

feet inventory of the same, which had come to the hands, pos- whom plaintiff 

session, or knowledge of the plaintiff, and also to render a true kin, and had 

and just account of his administration thereof; whereas in truth 'JJ|f|[ JJ^^^^^^^d 

the plaintiff was not bound by law to do any or either of those &c. althoagU 

acts, nor had the said court any power by law to compel him so wlUch nlaimifr 

to do, nor any jurisdiction whatever over such pretended suit ; was cited was 

*yet the defendants, well knowing the premises, &c. did knowingly, that It req nired 

maliciously, and unlawfully claim and exercise pretended juris- I**"? to appear 

diction oyer the said suit, and without any lawful or probable nistration,&c. 

cause did pronounce the plaintiff contumacious, by reason of his w^tiiontieay- 

. ,..,... mg hini an op- 
alleged manifest contempt of the law and ecclesiastical jurisdic- tioutore- 

tion for not taking upon him the administration of the goods, "heproreed"^ 

chattels, and credits of the said Z). Ackerley^ and in pain of such ing^ thereupon 

his alleged contumacy did decree the plaintiff to be excommuni- a^ije „poQ ^p- 

cated with the greater excommunication, and therefore did ex- P^^^ J ^o"" ^^ 

, , ■ . , Vicar-ffeiieral 

communicate and exclude him from the communion of the church, had jnrisdic- 

and afterwards did publish the said excommunication ; by means t*o" over the 

whereof the plaintiff was brought to great disgrace, and. put to ter.* vz. the 

great expences in and about procuring the sentence of excommu- njs^ration* and 

nication to be reversed, which had been reversed accordingly, there was no 

malicfi 

and was otherwise greatly injured. There were other more ge- ^ * 

neral counts. Plea, not guilty. At the trial before Lord Ellen- ^ -" 

boroughy C. J., at the London sittings after Hilaiy term, 1 8 14, 
there was a verdict for: the plaintiff, damages 264/. 135. lid, sub- 

(a) This case was srgned at Serjeants* Inn b«fore this term. ^ ^" ' 

Dd2 
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1815. ject to the opinion of the Court upon a case reserved, the mate- 

AcKERLEY ^^^^ ^^^^ ^^ which are these : 
against The case set forth the proceedings in the consistorial and epis- 

ARKiNsoN. QQpoi court of CkesteTy before Parkinson as vicar-general, and 
Mawdesley as surrogate, in a suit promoted by Oldham and Wil" 
braham^ having interest in the goods and chattels of Z). Ackerley^ 
of the city and diocese of Chester^ deceased, against the plaintiff, 
the only child and next of kin of the said Z). Ackerley. First, the 
proxy of the said Oldham and Wilh^aham appeared before Par- 

[ 413 ] kinson^ vicar-general, &c., and alleged that Z). Ackerley died in- 
testate, leaving Frances his widow, and the plaintiflF his only child, 
and that Frances died without taking administration, and that 
the plaintiff had intermeddled in and possessed himself of the 
goods, &c. of the said Z). Ackerley^ and that the plaintiflP resided 
within the diocese of Bath and Wells^ and therefore he prayed, 
and the vicar-general decreed, a requisition to the Bishop of Bath 
and fVellsy his vicar-general, &c., to cite the plaintiflF to appear 
before him, Parkinson^ his surrogate, &c., in the consistory court 
of Chester^ on a day given, then and there to take on him letters of 
administration to D. Ackerley, and also to exhibit an inventory of 
all the goodSf S^c. of the deceased^ which had come to his hands^ and 
also to render a true ojccount^ Sfc, at the instance of Oldham and 
Wilbraham^ whom the proxy alleged to have an interest in the 
goods, &c. of the deceased. And thereupon citation is made to 
the plaintiflf to do in manner and form above prayed, under pain 
of the law, &c. by the Bishop oi Bath and Wells, in pursuance of 
letters of request made to him by Parkinson as vicar-general ; 
and at the day and place above assigned, before Mawdesley, as 
surrogate, &c. the same citation and service thereof upon the 
plaintiflP, are certified by the said bishop, and the plaintiflF not ap- 
pearing, the citation is continued to the next court; at which 
court, before the surrogate, the plaintiflF being called, his proxy 
appears and prays time to shew cause to the second court, which 
was allowed. The case then set forth several subsequent courts 
at which the plaintiflPs proxy prayed and obtained farther time, 
and a requisition to be made to the Bishop of Bath and Wells to 
take his declaration, which was not returned, and finally that at 

[ 414 ] a court held before the surrogate, the plaintiff was charged with 
contumacy in not taking upon him the administration, nor shew- 
ing cause to the contrary, and was decreed contumacious, and 
in pain of his contempt to be excommunicated i and it was also 
decreed that.a requisition should go to the Bishop of Bath and. 
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WeUs to cause him to be denounced excommunicate. And there- 1815. 

upon^ by a schedule of excommunication, reciting that MawdeS" I 

ley^ as surrogate, &c., had pronounced the plaintiff to be contu- ngainBt 
macious by reason of his manifest contempt of the law and the P^^*****®"* 
ecclesiastical jurisdiction, for not taking upon him the adminis- 
tration, he having, as alleged, intermeddled, &c., and in pain 
thereof to be excommunicated with the greater excommunica- 
tion, therefore Mauodesley^ as surrogate, &c. excommunicated 
and excluded the plaintiff from the communion of the church ; 
which schedule was transmitted to the Bishop of Bath and WeUs^ 
in order to be read in the parish church where the plaintiff re- 
sided, but was not read. Against this decree and sentence the 
plaintiff appealed to the prerogative court of York, who decreed 
the plaintiff to be absolved from the said sentence of excommu- 
nication, and afterwards decreed the cause to be ill appealed, and 
to be remitted back to the Judge from whom it was appealed, and 
condemned the plaintiff in costs. Against which decree and 
sentence the plaintiff appealed to the Court of Delegates, who, by 
interlocutory decree, pronounced for the appeal, and interposed 
in the said cause, that the Judge from whom the cause was ap- 
pealed, had proceeded wrongfully and unjustly, and did retain 
the principal cause, and therein did dismiss the plaintiff from the 
original citation, and from all farther observance of justice in the 
said cause. The case then stated that the plaintiff, previously [ 4?I5 ] 
to the commencement of the above proceedings, received certain 
arrears of rent due in the lifetime of Z). Ackerley^ of certain es- 
tates of which Z). AcJcerley was trustee, to the amount of 72Z. 1 0^., 
and negatived that the defendants or either of them acted with 
any malice. 

The question for the opinion of the Court is, whether the 
plaintiff is entitled to recover, against both or either of the de- 
fendants ; if he is, the verdict to stand against both or one 
of them, as the Court shall direct; if not, a nonsuit to be 
entered. 

Two questions were made for the defendants ; 1st, whether 
an action upon the case would lie against the Ecclesiastical Judge 
under the circumstances stated, it being contended by the de- 
fendants that the Judge had jurisdiction, although the proceed- 
ings were erroneous ; 2dly, whether the action would lie without 
malice. 

Richardson, for the plaintiff^ argued, upon the 1st point, that 
the action would lie, and he denied that the Judge had juri$dic- 
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1815. tion, or if he had, still the action lies. It is laid down in 2 
; Inst. 623.5 " If a man be excommunicated, and offer to obey 

ACKERLEY . 

against and perform the sentence, and the bishop refuse to accept it, 
Parjunson. ^jjJ ^q assoile him, he shall have a writ to the bishop requiring 
him, upon performance of the sentence, to assoile him ; and the 
reason is, that by the excommunication the party is disabled to 
sue any action or to have any remedy for any wrong done to 
him, so long as he remains excommunicate. And also the party 
grieved may have his action on the case against the bishop, in 
like manner as he may when the bishop doth excommunicate 
him for a matter which belongeth not to ecclesiastical cogni- 
[ 4?16 ] zance." The same law is adopted 3 Bl. Com, 101., and so, 
Doct. Sf Stud. Dial. 2. c. 32. " That action lieth against an Eccle- 
siastical Judge as well for refusing to assoile a party excommu- 
nicate, where he ought by law to be assoiled, as for excommu- 
nicating him in a matter where the court has no jurisdiction ;'and 
though a praemunire lieth, yet the party may have an action on 
the case." So, 12 Rep. 77. Prohibition^ " If he shew his cause 
to the bishop, and request him to assoile him, for this, that he 
was excommunicated after the offence was pardoned, or this, 
that the cause doth not appear to be of ecclesiastical cognizance, 
and he refuse to assoile him, so that he is now disabled to sue 
any writ of the king so long as he remains excommunicated, he 
may have an action sur le case against the ordinary, who hath 
done him this wrong to disable him in this case." As to what is 
above said of a request to be made to the bishop to assoile 
him, that is meant of cases where, the Judge having jurisdiction 
to excommunicate, the party prays to be assoiled upon matter 
subsequent, either as having conformed, or as being pardoned, 
&c. and where the action against the ordinary would be for a 
nonfeasance only; but a request cannot be necessary where the 
Judge acts without jurisdiction, and where the excommunication 
itself being the gravamerf the action lies for the misfeasance. It 
appears, therefore, that where the Judge has no jurisdiction, or 
where having jurisdiction he has refused to assoile, an action 
will lie. Now here the defendants had no jurisdiction ; for the 
suit, as it appears from the prayer of the promovents, the cita- 
tion and subsequent proceedings, was to compel the plaintiff to 
[ 417 ] take on him letters of administration and to account, &c.; but the 
ordinary has no jurisdiction to compel a man to take letters of 
administration and to account, neither will the party's inter- 
naeddling gire him jurisdiction, though it will make him whp 
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intermeddles executor de son tort. If the defendants had juris- 1815^ 

diction to grant letters of administration to thp intestate, does it ^ 

follow from thence that they had jurisdiction to compel the plain*^ against 
tiff to take them ? Or, if they might have cited him to take ^*^»"''»<>''* 
administration or renounce it, in the alternative, can it be said, 
when they have cited him to take administration absolutely, and 
liave excommunicated him for not doing so, that this is merely 
^frror in the proceeding? Is it not rather an unlawful assump- 
tion to exercise a compulsory potver, when in truth they have 
but a power to be exercised at the option of the party ? As the 
defendants would have it, because they may grant administraticm 
if administration be required of them, therefore they may compd 
the taking of administration, if it be not required. And there- 
fere this case does not come within the distinction taken in the 
Marshakea case (a), when a Court has jurisdiction of a cause, 
but proceeds inverso ordine or erroneously ; for here, for the 
above reasons, the Court had not jurisdiction of the cause, and 
the whole proceeding is coram non judice. And in Beaurain v. 
SeoU (&}, which is in pari materia, damages were given against 
the ecclesiastical Judge, on the ground eitlier that he had no 
jurisdiction^ which seems to have been the opinion of Lord 
Eldon (c), or that he had exceeded it* By the common law, 
administration of the goods of an intestate belonged to the or- 
dinary, but since the statute {d) the ordinary shall depute the [ 418 ] 
.next friend to administer ; and therefore he ought to cite the next 
of kin to the deceased before he grants administration to another. 
But the citation ought not, as in the case at bar, to be by way 
of compulsion under pain of law, but only by way of notice, in 
like manner as upon proceedings in the admiralty-court for 
mariners' wages, a citation goes to the owners of the ship. If 
the next of kin does not come in upon citation, or comes in and 
renounces, administration shall be given to another, but neither 
his neglect to appear, nor his refusal to take letters of ad« 
ministration is any contempt, nor can his appearance give the 
ordinary any jurisdiction which he had not before. Here then 
admitting that inasmuch as it was in a matter of granting admi- 
nistration the defendants had jurisdiction, and might cite the 
plaintiff as next of kin, where is the authority to shew that they 
fiihall not be liable to an action if, having a limited jurisdiction,^ 

^^ - ' 

.>' 

:^y"^^ <a). ia/2^. 76. a. (i») 3 Camp.N. P. C. 388. 

. (c) Boraint's case, 16 re««. J48. (rf) 31 Ed. 3. c. 11. 
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1815. they <lo an act injurious to the plaintiff, and which is clearly 

: beyond their jurisdiction, though the occasion of it may arise out 

against of a matter originally within their jurisdiction ? From the point 

Parkinson. ^Jj^j.^ ^^e excess begins the jurisdiction ends, and they are acting 
without jurisdiction; and that seems to be the principle which 
governed Terry v. Huntington (a). And Groenvelt v. BurweU (J) 
is not an authority in favour of the defendants, because it was 
there held that the persons against whom the action was brought 
had jurisdiction to decide on the matter, and to convict and fine^ 
and their judgment upon a matter of fact within their juris- 
diction was not traversable. 2dly, That the action will lie with- 

t 4?19 ] out malice, Com. Dig. [c) says, "An action upon the case is 
an action founded upon a wrong "; it does not say a malicious 
wrong. Again, " In ail cases where a man has a temporal loss 
or damage by the wrong of another, he may have an action upon 
the case to be repaired in damages." Now, though it be no^ 
wrong if a Judge in a matter within his jurisdiction form an erro- 
neous opinion, because a duty is cast upon him, and he is pro- 
tected as to errors in judgment, yet it is otherwise if^ having 
only a limited jurisdiction, he outsteps the bounds of it, or acts 
where he has none, by which a damage accrues to another. 
That excommunication is a damage, need hardly be stated, for 
by it the party is deprived " de fidelium communione & ab omni 
actu legitimo." Also " cum excommunicato nee orare, nee 
loqui palam aut abscondite, nee vesci licet" {d). And what does 
it matter to the party grieved what the motives were for the act 
from which his damage arises ? Therefore if a man stop up a 
way, whereby A. cannot pass to his colliery {e\ or if he disturb 
A^ in his common or the like, an action upon the case lies, and 
it is no answer that it was done in bona fide assertion of a right 
and without malice. 

Phillipps, contra, contended that the action would not lie. 
And he took this distinction, that if the ecclesiasticalJudge pro- 
ceeds to excommunicate where he has no jurisdiction, an action 
lies against him, but if he has jurisdiction, there, although he 
wrongfully proceed to excommunicate, no action lies. And he 
said the same distinction was taken in the Marshakea case {f)^ 

£ 420 ] and by HoU^ C. J., in Groenvelt v. BurweU (g)^ by PaweU^ B., in 
Gwinne v. Poole (A), and by De Grey^ C. J., in Miller v. Seare (/). 

(a) Hardr. 480. (fc) SaXk, 396. (c) Action upon the case, A. 

(i/) Co. Lit. 133. 6. le) Salk. 15. (/) 10 Rep. 76. 2 Resolatioo. 

(jf) 1 Lord Raym. 466. {h) % Lutw. 1^60. {%) % Bl. Rep, IHo, 
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< 
Then it is plain that here the defendants had jurisdiction 181 5. 
over the person of the plaintiff, and also over the subject-matter, ackeriw 
viz. the administration of the intestate's effects, and were em- aganut 
powered by the statute to make an administrator, and might ' ^* ™ ^*' 
have cited the plaintiff, as next of kin to the intestate, either to 
take administration or to renounce it (a). And if the plaintiff 
had refused to appear upon such citation he would have been 
punishable for a contempt (ft). The plaintiff, however, appear- 
ed by proxy, and might have shewed cause, and it is plain that 
he so understood it, notwithstanding the form of the citation^ 
for he did not object to the citation, biit prayed and obtained 
time; so that, as far as in him lay, he has given the court juris- 
diction. Formerly it seems that the ordinary might compel a 
person named executor to prove the will, if he had meddled with 
the goods as executor (c), and likewise, where there was no will, 
if a person intermeddled, the ordinary might compel him to 
become administrator. Accordingly in Ought ordojudiciorum (rf), 
** Temeraria Administratio" is mentioned as one cause of 
suit before the ecclesiastical Judge. That practice is now no 
longer in use, nor is it material to the defendants* that it should 
be, because it is enough to protect them if they had jurisdiction 
to call upon the plaintiff to take administration, without shewing 
that they could have compelled him. And therefore, admitting 
that their citation, which left the plaintiff no option but that of 
taking administration, was voidj still it was no more than an C ^^1 3 
erroneous proceeding in a cause over which the Court had juris- 
diction, for which the Judge shall not be answerable. So in Birch 
V. Ijoke (e) it was held that a citation ex officio, which was in 
use while the oath ex officio continued, was not allowed after the 
Stat. 17 Eliz. had ousted the oath {/); and therefore a prohibi- 
tion was granted to the vicar-general who had issued it^ yet the • 
Court said, ^^ the party grieved could have no action against the 
vicar -general, being a judge, and having jurisdiction of the 
cause, though he mistake his power." And that cause must 
have been either testamentary or matrimonial, because in no 
other, as it seems, was the oath ex offi cio ever adminis tei(^), 
2dly, Malice being negatived, it must be taken that the defend- 
ants acted under error of judgment only, for if they knew what 

(a) 4 Burn's E. L, 280. 7th ed. (ft) Ibid. 248. 

(c) Ibid, 240. .{d) De causis testamentariis, Tii, 220, 1. 

(«) 1 Mod, 185. (/) Sec StaU, X6 Car, 1. c, 11, s. 4. 13 Car. ?. c. If. #, 4, 

(^ $/»««. 667, 
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1815* they did to be beyond their jurisdiction, that would be malicious. 

Then, upon the authorities, it appears from Com. Dig. {a) that 

ugainai if die matter be out of the jurisdiction the party may have his 
Parkimson. remedy by a prohibition to stay the suit, even after sentence (5), 
and if his person or goods be taken, in which case a prohibitioB 
would not afford a remedy, he may have trespass. Also, where 
a damage accrues to another by the negligence or misfeasance of 
a person in a ministerial office, an action on the case will lie {c)i 
as if the commissioners of the lottery do not adjudge a prize to 
the person entitled to receive it {d\ or commissioners of hank- 
ie 422 ] rupt improperly commit {e), or a justice of peace refuse an ex- 
amination upon the stat. 27 Eliz. (/). But this is an action 
without a precedent, in which a judge acting in a matter within 
his jurisdiction is to be made liable for having mistaken his 
power. It is plain that in the passage cited from 2 Inst. 623. 
something more than an error in judgment was meant, because 
it adds, ^^ Also the bishop in those cases may be indicted." And 
in a case analogous to the present^ Lawrence^ J., aid, << there 
was no instance of an action of this sort maintained for an act 
arising merely from error of judgment," and because it was not 
proved that the defendants acted maliciously, the action was hdd 
not to lie (g). ' There are other cases which go to shew that even 
if the defendants had proceeded entirely without jurisdiction, the 
action ought to have been laid falso et malitiose, and so proved^ 
as in Carlton v. MiU (£), it was so laid and sustained upon th»t 
ground, and yet the citing the plaintiff ex officio, which waa 
the cause of action there, was wholly without jurisdiction.. 
Windham v. Clere {i) recognized in Bamardiston v. Soame {J} 
and Hocking v. Matthews {k\ are to the same point ; and in Hod^ 
son V. CooJce {I) exception was taken in arrest of judgment that it 
\yas not alledged that the defendant knew that the place where 
the action arose was out of the jurisdiction ; but it was held by. 
three judges against one to be aided by verdict. Upon which/ 
Pawelf B., remarks that he thought it strange that the gist of the 
action should be aided by verdict(w). And m Goslin v. Wilcock {n) 

(tt) CourUy P. 15. (b) Lemon v. GoUlty, 3 J. R, 3, (c) Bull. N. P. 7Si 

Id) Schinotti v. Bumsted, 6 T. R. 646. 

(e) Miller v. Seare, ^ Bl. Rep. 1141. 

(/) Green v. Hundred of Bucclechurch^ 1 Leov. 323. 

{g) Harmon v. Tappenden, % Eas^, .555. (A) Cro, Car. 291. 

(») Cro. EUz. ISO. (j) PoUeaf. 472. (k) 1 Veni. 86. 

(0 Ibid. 369. \m)i IaUw. 1572. (») 2 WUs. 307. 
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Lord Camden laid down the rule, "that if you hold a man to bail 181i. 
in an inferior court when you know it hath not jurisdiction, and xckerley 
pntk maliccy an action upon the case lies." of^aiMt 

Richardson^ in reply, said that it did not follow from BtsrrCs JE» L, ^^»*>^»^''' 
that the plaintiff was liable to be excommunicated, because he 
was punishable for a contempt; neither did Ought, prove that 
the ordinary could compd a person to take administration* And 
the decree of the Delegates, in the case at bar, shewed that he 
could not, and therefore they dismissed the plaintiff from the 
citation ab origine, because it had for its object, the compelling 
him to become administrator under pain of excommunication. 
What the Court said in Birch v. Lake^ beside that it was extra* 
judicial, is very doubtful, for after an act of parliament has ousted 
the Judge of jurisdiction,, it seems strange to say that, if he will 
nevertheless proceed, the party grieved shall not have an action. 
It is contrary to Lord Coke and the authorities before cited. The 
other cases mentioned for the defendants, for the most part, turn 
upon the distinction applicable to actions for malicious prosecu^ 
tions, where malice must be proved ; and, as to the answer given 
to 2Jnst. 623, it by no means follows j because it is said the 
bishop might be indicted, that, therefore malice must have been 
.intended in those cases; for in many cases where there is no 
malice, as for doing acts, or refusing to do them^ where the pnb*^ 
lie is concerned, or a public duty is cast upon a man^ an indicts 
9ient lies. 

Lord EUiENBOROUGH, C. J. If it were necessary, I should like 
to look at several of the authorities which have been cited. But 
the impression of my mind at present is, that this action is not [ 424* ] 
maintainable if the ecclesiastical court had a general jurisdictiovv 
over the subject-matter; and that it had general jurisdiction over 
the subject-matter, and in regard to some of the particulars men'- 
tioned in the citation, there can be no doubt. I accede, however,* 
to the decision of the Court of Delegates, that this citation must 
be considered as a nullity. It has left no election to the party 
cited, but obedience to its requisitions ; whereas it should have 
given him an election to shew cause why he should not obey 
them. As far as citing him^ the ecclesiastical Judge certainly* 
had authority to cite him^ as next of kin, to appear, in order to 
ta^e on him letters of administration^ or to shew cause ^by he 
should not. I do not touch upon the effect of his having par* 
tblLy administered by intermeddling with the goods of the de-- 
ceased: but certainly the eiqclestastioal court has authority to c^ 
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1815. the next of kin to take upon him administration, or shew cailse^ 
^ — — and if he does administer, to call upon him to give an account 

A.CKERLEY 

agaimt of the goods and credits of the deceased. The party is bound, 
PARKiwsbN. jf jjg ^jjj l^j^g administration, to give an account of it, though it 

may be that the ordinary could not call on him at that moment 
to do so, and to give an account of effects of which he had pos- 
sessed himself by an irregular intermeddling. But of this I am 
certain, that the ordinary had jurisdiction to call upon him to 
shew cause why he should not take administration or renounce 
it; and if this citation had so done, I do not see that there would 
have been any material objection to it. But can any one say that 
the ordinary had no jurisdiction to call on him? It is true that 
the defendants should have given him an opportunity of being 

[ 425 ] heard to explaia his reasons, and to make his election; and that 
not having so done by their citation, the citation is bad ; and 
therefore the Court of Delegates have decided rightly. But, at 
the same time, I cannot see that the defendants were wholly 
without jurisdiction, and I think they would have had it to the 
full extent, if they had but given him an election. And that the 
plaintiff himself understood that they had some jurisdiction, ap- 
pears from his having prayed for further time. The difficulty 
here is to pronounce that they had no jurisdiction, except so fiir 
as they have not cited him to shew cause. This mode of consi- 
dering the question does away the bearing of several of the au- 
thorities cited in argument; for the authority of Lord Coke^ and 
the other cases, supposes that the Judge has no jurisdiction over 
the subject-matter, in order to make the action maintainable 
against him : but here I think it is clear that he had jurisdiction 
over the subject-matteiu And no authority has been cited to 
shew that the Judge would be liable to an action where he has 
jurisdiction, but has proceeded erroneously, or, as it is termed, 
inverso ordine. Malice forms no ingredient in the present case; 
therefore it stands on the irregularity and error in the proceed- 
ings only, and where that is so, and the Judge has jurisdiction 
oyer the subject-matter, the cases shew that no action lies. On 
these grounds it strikes me at present that hqre no action is 
maintainable : if it were necessary, it might perhaps be fit to 
look at the authorities to see how far the defendants had juris- 
diction to compel the plaintiff to take administration. It seems 
to me that this citation was defective only in some formal parti- 
culars, or perhaps it may be called a defect in substance; but* 

[ 426 ] still: there .was. no want of. original. juri3di9tion, and if so^ it^ 
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appears, from all the authorities, that the defendaots are 1106 1815* 
liable. . 

A.CKERLK Y 

Le Blanc, J. I am of opinion that the present defendants against 
are not liable in this action. We must take it for granted upon ^^**'''*®"« 
this statement, that they were wrong in issuing the excommuni- 
cation, and likewise wrong in the citation. That, I think, is to 
be assumed from the ultimate decision of the Court of Delegates, 
which is a court of competent jurisdiction, and whose sentence 
is to be considered as compulsory on us. But when I say that 
what the defendants did in these respects was wrong, I cannot 
say that what they did was wholly illegal, inasmuch as the sub- 
ject-matter was within their jurisdiction. And there is a material 
distinction between a case where a party comes to an erroneous 
conclusion in a matter over which he has jurisdiction, and a 
case where he acts wholly without jurisdiction. In this case the 
subject-matter was peculiarly within the jurisdiction of the ec- 
clesiastical Judge, and within his jurisdiction only, being a mat- 
ter of granting letters of administration to a person who died 
intestate within the diocese. It appears by the proceedings that 
they were instituted against the plaintiff in the ecclesiastical 
court, as next of kin to the deceased, and that it was suggested 
that the plaintiff had intermeddled with the goods of the de- 
ceased; and thereupon a citation was prayed and issued. There- 
fore it appears that the subject-matter was peculiarly within the 
jurisdiction of the ecclesiastical Judge, and that the first step that 
was taken before him was also strictly within his jurisdiction. 
But it appearlalso, that, in the course of the proceedings in the 
origmal cause the defendants have acted erroneously in the form [ 427 ] 
of their citation; for we must take the citation to be wrong in 
calling on the plaintiff absolutely to take letters of administration 
instead of calling upon him to take letters of administration, or 
to shew cause why he should not, or renounce the taking them 
upon him; but that is no more than an error in proceeding in a 
matter over which they had jurisdiction. The whole fellacy of 
the argument lies in considering every step taken in the cause as 
an excess of jurisdiction, because some steps have been erro- 
neously taken; whereas, the distinction is, that, where the subject- 
matter is within the jurisdiction, and the conclusion is erroneous, 
although the party shall, by reason of the error, be entitled to set 
it aside, and to be restored to his former rights, yet he shall not 
be entitled afterwards by action to claim a compensation in da- 
mages for the injury done by such erroneous conclusion, as if. 
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18^15. because of the error, the Court had proceeded without any ju- 
. risdiotion. It seems to me that this is not the case of a court 

ACKERLEY , • 

ogaiMt having proceeded altogether without jurisdiction, or having ex- 
Pareinson. ^qq^q^ its jurisdiction, but of a court having jurisdiction, and 
having, in the course of the exercise of it, come to an erroneous 
conclusion, which has been the cause of the damage. 

Bayley, J. I agree with the Court that this action cannot be 
sustained. The only authorities cited for the plaintiff are those 
where the ecclesiastical Judge has either refused to assoile tiie 
party when he was entitled to be assoiled, or where he has acted 
W^hoUy without jurisdiction. And the great press of the argument 
has been to shew that here the ecclesistical Judge had no juris- 
C 428 ] diction over the subject-matter. The fallacy of that argument 
Kes in not properly adverting to what is the subject-matter of the 
suit. The subject-matter is the granting administration of the 
intestate's effects, and with a view to that all the proceedings are 
instituted. What the proceedings are to be in order to obtain 
administration, depends entirely on the mode and practice of 
proceeding of the ecclesiastical Court. Whether that Court will 
grant administration or not to any person before citation goes, or 
certain previous steps be taken, is a matter which they must^ 
know as connected with their practice; but how are we, as 
Judges of the common law, to know whether their proceedings^ 
have been such as the civil or canon law requires ? Our know^ 
ledge of what is conformable or not to that law is chiefly derived 
from our practice of exercising jurisdiction over those courts in 
the matter of granting prohibitions. If it appears that the eccle- 
siastical Judge has either no jurisdiction, or has^ exceeded bis 
jurisdiction, this Court is in the habit of interposing by granting 
a! prohibition. But if the spiritual Court has jurisdiction, I an* 
not aware of any instance in which this Court has granted a pro- 
hibition, except in cases where it proceeds to- the trial of a matter 
triable only by the common law, or allows a thing not allowed 
by the common law, or where the construction of a statute, which 
is peculiarly confined to the common law, comes in questi<Mib 
If, then, the ecclesiastical Judge had jurisdiction in this case^ on 
what foundation does this action .stand? There is no other 
foundation than this, that the ecclesiastical Judge^ who had ju- 
risdiction, has not framed his citation in the form in which it 
ought to be, or that he has pronounced excommunication sooner 
[ 429 1 than he ought, or that he has adapted a proceeding which the 
course and practice of the ecclesiastical Court do not warrant. 
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But that is nothing more than error in the exercise of the judi- 
dsl iiinctions with which he id invested. Therefore I do not 
think that this action is maintainable upon any legal principle. 
It is said that this citation ought hot to have issued, and tfmt 
excommunication ought not to have been pronouQipe^fout I do 
not know that, except as I find it has b^eh sb determined by 
other courts, within whose cognizance it peculiarly lies to deter- 
mine it, and I accede to it; but I have no knowledge of it as a 



Judge at common law. 



Judgment of nonsuit (a). 



(a) Damptety J,, w^ absent from Serjeants' Inn. 
See Stat. 5S 6. 3. e. 127. 



1815. 

ackbhley 

Parkinson. 



Barber qui tam against Tilson(J). 

r 

DEBT on Stat. 52 Geo. 3. c. S9. s. 34., brought with the con- 
sent and by the direction of the corporation of Trinity 
House, Deptford Strond, to recover two penalties of SOl. each from 
the defendant, for continuing in the charge of two vessels with- 
out being duly licenced to act within the limits in which 3uch 
vessels were, after a pilot duly licenced to act had offered to take 
charge of them. And the venue was laid in London. Plea, nil 
debet. At the trial before Lord Ellenboroughf C. J., at the London 
sittings afler Michaelmas term, 1813, it appeared that the acts 
done by the defendant, upon which the action was ffcodndedt 
were done on the river Thames^ and in a part of it which is either 
in the county of Middlesex, or in the county of Stanley and not in 
London. Exception was taken, that being an action on a penal 
statute, it was local, and the venue ought to have beea laid in 
the county where the offence was committed, and thereupon the 
plaintiff was nonsuited. In the following term a rule nisi was 
obtained for a new trial, and upon the rule afterwards commg 
on, the Court directed the facts to be stated in a case for their 
opinion upon the question, whether the venue was properly laid 
in London. If the Court should be of opinion it was, the nonsuit 
to be set aside, otherwise to stand. 



Monday^ 
Jan. 23d. 

In debt upon 
Stat. 52 G. 3. 
c.39.(pilotact) 
for penalties 
for continaing 
in the charge of 
vessels without 
being licensed, 
the venue must 
be laid in the 
countv where 
the offence is 
committed. 



[ 430 ] 



(/;) Cause was shewn at Serjeants* Inn before this term. 




TiLSONt 
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1815. JP. Pollock, for the plaintiff, argued that the venue was well laid 

J ^ in London. And he said that the stat. 31 Eliz. c. 5. s. 2., which 

against forbids " the offence against any penal statute being laid in any 
other county than where it was committed," applies only to 
statutes then existing, and not to subsequent statutes. And so 
in the construction of the statute 21 Jac. 1. c. 4*. which is in pari 
materia, it has frequently been determined, that it does not ex- 
tend to any offence created since that statute; yet that statute {$• 2.) 
uses the words " any penal statute," as well as the statute of Eliz. 
The decisions upon the statute 21 Jac. I. are Rex v. G(ml{a); 
Hick^s case (6); Attomey^General v. Browse (c)\ and note to A. 
G.\.Moyer{d)i Harris v. Rayney{e)i French \.Coxon{f)'y more 
fully reported in a note to Selw. N. P. 579. 3d ed.(g); and At-- 
tomey^General v. Ferris (fi). It is true that the statute oi Eliz.s.^* 
[ 431 ] excepts some cases of offences against future statutes, such as 
for engrossing, &c. from the necessity of laying the venue in the 
proper cpunty; whence it may seem as if the legislature meant 
to leave all other cases of offences against future statutes, not 
excepted, to the operation of the statute; but that would be 
drawing a general inference from a special exception, which was 
only introduced ex majori cautela, and for a particular purpose. 
And the legislature have not left it to inference, where they in- 
tended to include future statutes ; for in the very next section, 
{s. 5.) which limits the time for bringing actions, &c. upon penal 
statutes, the words are, ^^ upon any statute penal made or to be 
madeP Again, between the 31 Eliz. and 21 Jac. not less than 
33 statutes were passed, creating upwards of 70 penalties, and 
yet there does not appear to be any instance in the books where 
it was ever held that the statute of Eliz. applied to them. On 
the contrary. Lord Coke, 3 Inst. 192., in his reading upon the 
stat 21 Jac., declares one of the mischiefs intended to be remedied 
by that statute was, ^' that in informations, &c. the offence sup- 
posed to be against the penal law, and to be committed in one 
county, was at the pleasure of the informer, &c. alleged in any 
county where he would." This shews what the practice was in 
the interval between the two statutes ; and indeed it is not easy 
to account for the provision in the stat. 21 Jojc. as to the venue 
upon any other ground than because the statute of Eliz. was om- 

(a) 1 Salk. 372. 3 8a\k. 199. 2 £%'« A\yr. 81. (6) 1 SaXk. J73. 

(c) Bwnb. 236. (rf) l\nd. 261. (e) Cited 2 Str, 1081. 

(/) /6tU {g) See abo AndrewB. 25. (A) 3 Ansir. 871. 
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sidered as inoperative in that respect. Also there would have 1815. 
been no necessity for express provisions to confine the venue in barbbr 
many subsequent statutes, viz. 21 Jac, c* !?• s. 3. against usuiy, again9t 
21 Jcu:. 1. c. 18. 5. 12. respecting the making of woollen 'cloths, 
12 Car. 2. c. IS. s. 3. against usury, 12 Car, 2. c. 32* s. 5. against [ 432 ] 
exporting wool, if the statute of Eltz* wtts an existing operative 
enactment affecting all subsequent penal statutes. Com. Dig, (a) 
does indeed consider it as a subsisting statute, but cites no case 
by which it appears ever to have been treated as such since 
21 Jac. 1.; whence it may fairly be concluded that the statute of 
Jac. enacted that all the statute of Eliz. did before, and super** 
seded it. And as the confining of the venue operates in abridg- 
ment of the general right of the party to sue, therefore it ought 
not to be extended, particularly as it has been said in some of 
the cases that the statute applies only to common informers, aiid 
here the plaintiff^ does not sue in the character of a common 
informer, tor he sues by licence from the T^rinity-house under 
52 G. 8. c. 39. 5. 72. Iti in cases like the present, the offence 
must be confined to the county, the difficulty of ascertaining the 
precise limits upon the river, is such, that it will oust the Trinity^ 
house of almost all the means of repressing offences against tlie 
pilot-act. 

Gumet/y contra, denied that the stat. 21 Jac. was in pari materia, 
or could afford any rule for the construction of the statute SI Eliz., 
for the statu^ 2 1 Jac. does not controul any of those statutes 
upon which penal actions are to be brought in the superior 
courts. And such was the result of Lord Kenyonh opinion in 
Leigh V. Kent{b\ after he had looked into the old cases on this 
subject ; and BuHer, J., agreed thereto. And the same appears 
also from 3 Inst. 192., which states as the second mischief in- 
tended to be remedied by the statute of Jac. ih^ intolerable 
charge of the subject in being drawn to the king's courts at [ 433 J 
Westminster upon informations for offences against any penal 
law. Then upon the statute of Eliz. it is plain that where the 
intention was to confine it to by-gone statutes it is so expressed, 
as in s. 1. the language is, '^ any penal statute, that before that 
time hath heen;^^ but in s. 2. the words are general, " any penal 
statute." And the exception in s. 4. is decisive tx) shew that by 
the words " any penal statute" the legislature meant to include 
future statutes, for otherwise, why except any future statute from 

(a) tit. Action, AT. 10. (ft) S T, B, S64. 
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181 fi. the operation of the 2d section? And as to the conclusion drawn 

"Z from the 5th section having expressly mentioned " statutes made 

against or to be made," viz. that the general words in the 2d section are 
TjLLsoN. ^ jjg restrained to statutes then made, the contrary seems to be 
the better conclusion, unless it can be shewn that the limitations 
as to the venue and as to the time of bringing the action were 
not meant to be co-extensive. In Butterfield v. Windl€(a\ and in 
Robinson V. Garth*waite{b)j both of which were actions for penal- 
ties on recent statutes, it was never doubted but that the ofience 
must be laid in the proper county. And in BvU. N. P. 194. the 
statute of Eliz, is particularly set forth as a subsisting statute. 
With regard to the supposed difficulty of ascertaining the limits 
of the county, it may be answered that it is no greater in this 
case than in every other where the crown is concerned to prose- 
cute for any offence committed. 

F, PollocJcy in reply, observed that BvU. N. P. 195. mentions 
X, 434* j the Stat. 31 Eliz. solely for the limitation of the time of action, 
but refers to the 21 Jac. for the venue; which shews that as to 
the venue the latter was considered as the only subsisting statute. 
And as to the words of the 1st section of stat. 31 Eliz. << that 
before that time hath been," they do not refer to statutes, but 
to persons that before that time had been ordered not to prosecute 
ypon penal statutes. Therefore the argument derived from the 
supposed wording of that section fails. Also ButteTrfield v. Windle 
does not appear to have passed upon the ground that all penal 
actions were local, but that the particular offence in that case was 
a local omission of a local duty, and therefore justly to be con- 
fined to the place where done. , 

Lord Ellenborough, C. J. I think, upon the construction 
of the statute of Eliz. there cannot possibly be a fair doubt in this 
case. The only doubt raised is upon the statute of James, whether 
that be an entire and absolute repeal of the statute of Eliz., or 
only a repeal to a certain extent and for certain purposes, and 
merely to obviate some inconveniences which were unprovided 
for by the statute of Eliz.j namely, to prevent the vexation arising 
^o the subject from being drawn to a distance from his residence 
in order to attend on the administration of criminal justice 
in the courts above, and to confine the prosecution of penal 
actions to the courts below. That the statute of Eliz. is of uni- 
versal operation and extent, is dear from ss. 1, 2, 3, 4, and 5. 

(o) 4 E(f8t, 385.. {b) 9 B^t, 296. 
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As to the words in the first section, ^^ that before that time hath 1815. 
been," I a^ree with the learned counsel for the plaintiff^ that ' 
they do not seem to relate to previous statutes, but to persons . ag^ainst 
that before that time had been ordered not to follow any suit "lson. 
ppon any p^nal action. The clause is somewhat perplexed in ^ ^ 

its phrase, and I do not wonder that the learned counsel, on 
the other side, thought it susceptible of a different interpreta- 
tion. The words are, " that no person other than the party 
grieved shall be received to inform or sue upon any penal statute, 
that before that time hath been for any misdemeanour," — ^if it 
had stopped there, it must have meant statutes, but it goes on, — 
" by order of any of the Queen's courts, ordered not to follow 
or pursue any suit upon any penal statute;" — ^that is, Jio person 
that hath been ordered, &c. If the words, " tliat before that 
time," to the end of the clause, instead of being placed where 
they are, had followed immediately after " that no person other 
than the party grieved," so as to precede the words " shall be 
received," &c. then this construction would have followed in con- 
tinuity of text according to the natural and sensible order of 
the words. Then we come to the second section, which enacts, 
^^ that in any declaration or information to be exhibited, the of- 
fence against any penal statute shall not be laid to be done in 
any other county but where the contract or other matter alleged 
to be the offence was in truth done ; and that every defendant in 
such action or information shall and lawfully may allege that the 
offence supposed to be coipmitted was not committed in tlie 
county where alleged." Here we find the words are " against 
any penal statute." Is there any way in which it could have 
been couched in more general words? Can we conceive any 
thing more comprehensive? If the language had been, " no 
action upon any penal statute shall be brought," would that have 
been more comprehensive of all statutes entitled to the descrip- 
tion of penal statutes? This cannot but relate to statutes both [ 4*36 ] 
in time past and in future. Then the third section provides, 
" that the act shall not extend to any siich officers of record as 
have, in respect of their offices heretofore^ lawftilly used to ex- 
hibit informations or sue upon penal laws; but that they may 
inform and pursue in that behalf as they might have done before 
the making of the act." This is a saving of the rights of xrfBcers 
of record to sue without being subject to the restrictions imposed 
by the act. Then comes a provision in the fourth section, which 
s^ys, '< that the act sh^U not extend to the laying or alleging of 

Ee 2 



TlLtUN. 



435 CASES IN HILARY TERM 

1&15. any offence in any declaration or information for or concerning 
BarbTr certain offences therein named, or any offence committed against 
ogaiflst certain acts therein also named, or for any offence comprised in 
any statute made, or to be made^ against ingrossing, &c. where 
the penalty is twenty pounds or above." Therefore this exempts 
from the operation of the statute certain descriptions of offences 
committed against particular statutes ; but how could it be ne- 
cessary to exempt offences against statutes to be made^ in any 
one instance, if in no one instance the provisions of this statute 
were meant to relate to future statutes? The argument arising 
from this exemption seems to me to be irresistible. To make 
a special exemption where there was an entire exclusion exist- 
ing before, is perfectly incotigruous. Then we come to the 
fifth section, which enacts that '^ all actions, &c. for any for- 
feiture upon any statute penal made or to be made whereby the 
forfeiture is or shall be limited to the crown, shall be brought 
within two years ailer the offence," &c. This regulates the time 
for bringing the action, and. it imposes a limitation of time in 
respect of all actions upon penal statutes made, or to be made ; 
[ 437 ] therefore a strong and most irresistible conclusion arises on the 
face of the statute, that its operation was meant to be general 
and universal, comprehending all statutes, both before and be- 
hind, antecedent and subsequent. Then follows the statute of 
JameSj which was passed in ease of the subject, and to prevent 
the vexation arising by reason of the commencement of prose- 
cutions for offences against divers penal statutes in the courts 
above. I had conceived that the object of this statute was to re- 
dress that grievance only ; for that as to the provisions relating 
to the venue, they were only in conformity with tli^ statute of 
Eliz. TTie statute recites, "that prosecutions may better be 
commenced, prosecuted, and tried in the counties where the 
offence shall be committed ;" that is, from the institution of the 
prosecution to its close, all proceedings should be in the county 
where the offence .was committed. The preamble goes on to 
recite, "that the poor commons of the realm are grievously 
vexed by being prosecuted and forced to appear in the courts at 
Westminster ;" therefore the grievance aimed at was the drawing 
them up from their homes to the courts at Westminster. For re- 
medy of this grievance the statute enacts, " that all offences 
against any penal statute shall })e commenced^ sued, prosecuted, 
^ tried, recovered, and determined by action, &c* before the jus- 

tices of assize, of nisi prius, of oyer and terminer, and justices 
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of gaol delivery, or before the justices of peace of every county, 1815- 
&c. wherein such offences shall be committed, in the . courts, J 

- Barber 

places of judicature, or liberties respectively, and not elsewhere." again$t 
This confines the suit to a provincial commencement and pro- 1'i"on. 
vincial termination of it. The informers are to file their bills 
before any of these descriptions of justices, when they come into [ 438 ] 
their counties. And the clause farther enacts, " that all infor- 
mations, actions, &c. either by the Attorney-General or by any 
officer or other person in any of the courts at Westminster^ for 
any offences aforesaid, shall be void." This cuts down the 
power of the Attorney-General to commence or prosecute any 
information or suit for offences against any penal statutes be- 
fore then made ; but it leaves his power entire in respect of any 
subsequent statutes. It goes on in the 2d section to enact " that , 
in all informations and actions for any offence committed or to be 
committed against any penal statute, the offence shall be laid in 
the county where it was committed, and not elsewhere, and 
upon default of proving that the offence was laid and committed 
in the same county, then the defendant shall be found not 
guilty." So that it enforces the commencing these informations 
or actions in the courts below in their proper counties. It also 
accompanies this restraint with a special provision as to the ne- 
cessity of observing locality in laying the offence in such infor- 
mations and actions. Then in the 3d section it further requires 
an affidavit to be made that the offence was committed in the 
x:ouiity where the suit was commenced. Upon this statute alone 
it ha^ been contended, that the restraint imposed by the statute 
o£ Eliz. is taken away. But that object is expressly disavowed ; 
for so far from taking away the restraint, the statute of James 
enforces the necessity imposed by the stat. of Eltz.j by enacting 
that the suit shall be prosecuted and laid in the proper county, 
and it accompanies the enactment by requiring an affidavit to^ 
shew that it is in the proper county. The statute oi James there- 
fore is further auxiliary to it. But that statute has been con- 
strued to extend only to antecedent statutes, and every instance r 439 -i 
where an action has been brought in any of the courts at 
Westminster upon any subsequent penal statute, is an authority 
given both by the courts and the parties themselves, that it must 
relate to antecedent penal statutes only, and not to subsequenl; 
ones* Recurring then to the stat of Eliz. which is so clear, we 
may fairly call in aid of it the constant practice that has obtained 
in all penal actions, of laying the offence in the proper county. 
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1815. There do not appear to be any cases upon the subject except 
Barber those in the Exchequer, which being upon the information of 

against the Attorney-General are cases excepted out of the statute, or 
those which turned upon the want of an affidavit as required by 
the statute of James, I cannot therefore form a doubt in my 
own mind but that the statute of Eliz. is in full force as well as 
to venue as to limitation of time. The point was not disputed in 
the two instances cited of BvUerfield v. Windlej and Robinson v. 
Garthwaite* It was not made a question upon the argument in 
those cases, that the stat. of Eliz, was not in force5 or that penal 
actions were not to be confined to their proper counties. And it 
seems to have been the universal persustsion that the statute of 
Eliz. has full operation and force, and has the efifect of restrain^ 
. ing the venue in all penal actions except in the cases in the Ex- 
chequer, which are at the suit of the Attorney-General; and 
which practice may be sustained on the exception contained in 
the statute. If any hardship or inconvenience is likely to press 
on the respectable and important body whose interests are now 
in question, in consequence of any difficulty of ascertaining pre- 
cisely when offences are committed within the limits of London 
or Middlesex^ the better way will be to make application to the 
[ 440 ] legislature in order to have that difficulty obviated, by exempt- 
ing them from the restraint imposed by this statute. But that 
cannot be an argument to affect our construction; it is sufficient 
for them to have brought the case before the Court, and to have 
had the point settled by our construction of the statute. The 
rule will be considered as having now been settled, that the 
statute o( Eliz, is in full force, and has a binding effect. 

Le Blanc, J. There are two questions in this case : first, 
whether the i^tatute of Eliz.^ which requires the venue to be laid 
in the county where the offence is committed, is in force at this 
day ; and next, whether it applies to penal statutes which have 
been passed since that statute. The question originates in an 
action of debt for a penalty given by the stat. 52 Geo. 3. r. S9. 
That is a recent act of parliament which gives a remedy by 
action in the courts of record at Westminster for a penalty im- 
posed on the particular offence here alleged. Now the statute 
of Eliz. begins by prohibiting certain persons from being receiv- 
ed to inform or sue upon any penal statute ; that is the general 
language of the first clause ; and the 2d section, which regulates 
the laying of the venue, and upon which this objection is rais- 
ed, uses language as general^ that the offence against any 
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penal statate shall not be laid in any other county but where 1815. 
it was in truth done. There is also another clause (5. 5.) in "TJ 
its object highly remedial to the subject, which limits the time against 
for bringing actions upon penal statutes. And both that clause, Tilsoji. 
and the clause which immediately precedes and follows it, 
tsfpeak in language which cannot be mistaken of penal statutes 
made or to be made. The first of those clauses excepts from the 
necessity of laying the venue in the proper county, in actions or [ 441 3 
informations for certain specified offences, and amongst others, 
fijT any offence comprised in any statute made or to be made 
against engrossing, &c. This strongly fortifies the more enlarged 
interpretation of the words, " any penal statute" in the second 
section ; for unless those words were meant to comprehend future 
as well as present statutes, where could be the necessity of ex- 
cepting any cases upon statutes to be made P The next clause i& 
that which limits the time of bringing the action in cases where 
the forfeiture is limited to the crown. only, to two years ; and in 
other cases where it is limited to the crown and the prosecutor^ 
to one year after the offence committed. There we find also 
that the clause speaks of any statute penal ritadef or to be made. 
Therefore if the construction to be put upon the words am/ pe^ 
nal statute in the 2d clause shall not hold that they extend to 
subsequent statutes, the consequence will be, that the statute 
must in one branch of it, relating to the time of commencing the 
action, be supposed to have imposed a limitation extending both 
to present and future statutes, but in another branch, relating to 
the venue, to have imposed a limitation extending only to sta« 
tutes then existing. That, I think, would be a construction so 
incongruous that the Court will not be inclined to adopt it. And 
therefore for avoiding any such incongruity we must construe the 
general words ^^ any penal statute", in the second section, to 
have the same import as the words in the fifth section, ^^ any 
statute made or to be made." In the sixth section the language! 
is somewhat different; it provides, that where any action, &c., is 
or shall be, limited, by any statute penal, to be commenced within 
a shorter time than is limited by that statute, it shall be brought [ 442 ] 
within such shorter time. This proviso by its language clearly 
carries forward the limitation as to time with a view to its being 
applied to future statutes wherein no shorter limitation is ex- 
pressed, providing that where a shorter time shaU be limited by 
any penal statute, the limitation in the statute shall not interfere 
with it I should therefore think that,^ taking th^ question upon 
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1815. the statute itself, assuming it to be in force, we must conclude 
Barber ^^^^ ^^ ^^^ meant to apply as well to subsequent as to former 
offainst statutes. But it is said that the statute of James either repeals 
L80N. ^j^^ statute of Eliz.^ or that the construction which has been put 
upon the statute of James is an authority for a like construction 
of the statute of Eliz. But I think that the statute of James is 
not a repeal of that statute ; it contains no words of repeal, and 
was passed diverso intuitu. Before the statute of James informa- 
tions and actions upon penal statutes might have been brought 
in the superior courts at Westminster ; and the whole object of 
that statute was to do away such informations and actions in the 
courts at Westminster^ and to confine the bringing of them to the 
inferior courts, in the counties where the offences were committed. 
That is its whole object, and all its regulations will be found ap- 
plicable to such informations and actions. The statute does not 
profess to limit actions brought upon penal statutes in the superior 
courts at Westminster ; on the contrary it enacts that no action 
shall be brought in the superior courts there. The statute, there-r 
fore, only restrained the laying the venue in such actions as 
should be commenced under it; and it required an affidavit to 
be made that the venue was properly laid in such actions. Sub- 
£ 443 ] sequent decisions which have been alluded to in argument, have 
determined that this statute does not extend to subsequent penal 
laws, but has reference only to statutes of a prior date. The 
Judges probably thought that the statute, on account of its nar- 
rowing the jurisdiction of the courts above, and of the Attorney- 
General, ought not to receive a more extended construction than 
the language of it required ; or probably for the reason which is 
adopted in Btdler's Nisi Prius^ that where a subsequent statute 
gives an action of debt, or other remedy for the recovery of a 
penalty, in any court of record generally, it so far impliedly re- 
peals the 21 of Jac, It seems to me then that the statute of 
James does not repeal the statute of Eliz., and that the same rea- 
^ soning and argument which probable led the courts to determine 

upon the construction of the statute of Jac, that it did not ex- 
tend to subsequent penal statutes, do not apply to the statute of 
Eliz., and therefore that the latter statute is in full force with re- 
spect to the limitation of time and venue in all penal actions. 
As far as the statute of James was in force, it had in fact pro 
tanto repealed the statute of Eliz., because having confined in- 
formation and actions to the inferior courts, it followed that those, 
informations ^nd actions must depend on the regulations of that 
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statute. But actions which lie in the superior courts all fait 1815. 
under the statute of Eliz,^ and must on that account be brought barber 
in the proper county where the offence was committed, and against 
within the limited time, except where it is limited, as by the i^»om. 
pilot-act, to some other time (a). It seems to me, therefore, that 
that the nonsuit was right 

Bayley, J. I entirely agree that the statute of Eliz, is a sub- [ *** ] 
sisting statute, and to be extended to subsequent penal statutes, 
and consequently that the venue in this case is improperly laid. 
That statute has been fully commented on by my Lord and my 
Brother Le Blanc^ and it is sufficient for me to say that I con- 
cur with their comments upon it. The second section directs * 
that the offence against any penal statute shall not be laid in any 
other county but where it was done. This provision is general 
in its terms, and is capable of being restrained to by-gone statutes 
only, or of being extended to by -gone and also to future statutes. 
But when I find in a subsequent clause, viz. the fourth, that an 
exception is made of offences comprised in any statute /o be made 
against engrossing, &c. I think I must .conclude that it was the 
intention of the legislature to extend the second section to subse- 
quent statutes ; for otherwise those words of exception would be 
perfectly unnecessary. If then the statute of Eliz. applies to sub- 
sequent statutes, how is it affected by the statute of Jac. ? That 
statute does not contain any express words repealing the statute 
of JEliz,; and if so, it can only be a repeal so far as it contains, 
provisions inconsistent with that statute. Granting that the sta- ^ 
tute oijac. is not to be confined to proceedings in the inferior 
courts, that will not make good the argument that it repeals the 
statute of Eliz. For the second section of the statute of Jar. 
provides that in all informations and actions the offence shall 
be laid in the proper county. If that is to be confined to in- 
formations and actions in inferior courts, cadit qusBstio as to its 
repealing the statute of Eliz. If it is not, but is to be extended 
to informations and actions in the superior courts, it will then. [ ^45 3 
have a general relation to all informations and actions as well, 
upon future statutes as upon stajtutes then .passed. We cannot 
say that it repeals the statute of Eliz.^ without at the same time 
saying that the second section extends to subsequent statutes. 
If it does not, it leaves the statute of Eliz. as to its operation 
upon subsequent statutes untouched. The true construction, as 

(a) S. 80. 
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1815. I appl^hend, of the statute of Jac^ is that it appIieiS to stich alN> 
"T tious only as are brought before the several courts mentioned in 

a^inst^ the statute, in the counties where the offence was committed, and 
TiLsoN. jj^|. ^ actions in the superior courts at Westminster. The firgt 
. section confines the prosecution of all offences against penal sin* 
tutes to such local courts, and the second section enacts that the 
offence shall be laid and proved in the county* Considering the 
statute of J^. as thus restrained, it renders all the decisions upon 
subsequent statutes, that have been cited, consistent with the sta^ 
tute of Eliz., because all those decisions will be found to come 
within the exception in the statute ofEliz.^ but there is no ex- 
ception in the statute of Jac. The statute of Eliz. contains an 
exception, that it shall not extend to officers of record ; this of 
course extends to informations by the Attorney-General ; and 
almost all the cases cited have arisen upon informations by the 
Attorney-GeneraL I recollect when this case was moved, it was 
said, that by the statute of Ann. against usury, the offence was 
confined to the county by an express provision, and thence an in- 
ference was drawn that the statute of Jac. did not extend to sulv* 
sequent penal statutes : but it now appears that that provision 
was necessary to meet the exception in the fourth section of the 
([ 446 ] statute of Eliz. as to Usury. Both the statute of Jac. and that of 
Ann.y as it seems to me, are consistent with the notion that the 
statute of Eliz. is an existing statute. And certainly it would 
have been remarkable, if so inveterate a practice as that of re- 
quiring the venue to be laid in the particular county in all penal 
actions, should have proved to have been founded upon a mistake 
pervading not only our own times, but all preceding times. It 
wjs« <;onsidered to be necessary in Sibly v. Cuming (a), where it 
was made a question whether the statute of Jac. extended to 
subsequent stetutes ; and Mr. Mansfield in the course of his ar- 
gument said, ^ it was an invariable rule that the action must be 
brought in the particular county." He gave a wrong reason in- 
deed, though it served his argument, when he said ^^ that that 
rule could be founded on no other law than the statute of JacI* 
AndBurland, Seijt., who was a person of considerable experience, 
did not deny tlie rule, but he said ^^ the reason of laying the ac- 
tion in the county where the matter arises is, because they are 
local actions, and the venue must come from the hundred." In 
that perhaps he did not satis&ctorily tmswer Mr* MansfiekPB 
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argument ; but what passed there shews on all hands that it was 
the inveterate opinion that the action must be brought in the 
proper county. I must repeat that it would have been remark- 
able if the profession had been going on so long under an error; 
but on sifting the subject it turns out not to be an error ; but that 
what was done in the two cases cited {a), and what has been 
considered as the practice in such a variety of other Cases, is 
founded on the statute of JS&'z;., which is still in full forciBi 

Judgment of nonsuit (J). 

(a) Butierfield v. Windle, Robinson v. Garthwaite, 
(/>) DampieTy J.^ was absent from Serjeants' Inn. 



1815. 

BARBfiR 

•Ttisoir. 
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Masters against Scroggs (c). 

TRESPASS for entering the plaintifTs hous^ and taking his 
goods. Plea, justifying under the commissioners of sewers 
for the limits oi Holborn^ &c. for the non-payment of 1/. 105. as- 
sessed by the commissioners upon the plaintiff. At the trial be- 
fore Lord Ellenboroughj C. J., at the Middlesex sittings after last 
Easter term, there was a verdict for the plaintiff with nominal 
damages, subject to the opinion of the Court upon the following 
case: 

The plaintifPs house is situate in the parish of Hampsleady 
above two miles from the boundaries of the city of London^ but 
within the division oi Holbom. The basement story stands 307 
feet above the level of the crown of the arch of the great northern 
sewer at Battle Bridge^ the stopping of which sewer could not 
possibly throw back the water so as to injure his premises. The 
drains from his house and premises go ifito other drains in the 
parish of Hampstead^ which communicate with and fall into the 
river Fleets and all together fall into the great northern sewer at 
Battle Bridge^ and by that sewer are ultimatiely conveyed into 
the Thames at Black Friars Bridge. The river Fleet * which is 
an ancient watercourse, was formerly uncovered through its 
whole course to the Thames ; it has been covered by the com- 
missioners of sewers from the Thames as far upwards as Battle 



Monday, 
Jan. 2dd. 

The CoromU- 
sioners of 
sewers cannot 
assess a person 
in respect of 
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(c) This case was argued at Serjeants' Inn. 
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1815. Bridge^ the direction of its course remaining the same or Dearly 
Masters ^* '^^® plaintiflF has received no additional benefit from the 
agaiiut covering of this watercourse, as his waste water would have been 
ctto«of. equally we]i carried off if the watercourse had remained open. 
The case then stated that the plaintiff's premises had never be- 
fore been rated in this or any other division, and that the rate 
was duly made if the plaintiff was liable. The question for the 
opinion of the Court is, whether under these circumstances the 
plwitiff is liable to be assessed by the said commissioners. If 
the Court shall think he is not, the verdict is to stand, if other- 
wise the verdict is to be for the defendant 

Curwood maintained that the plaintiff was not liable, upon the 
principle that the commissioners are only to assess those who are 
to receive some benefit, or stand in danger of taking some hurt; 
but here the plaintiff neither receives the one nor is in danger 
of the other. That is so stated in the case, notwithstanding 
that his drains fall into others which communicate with the 
great oudet But if that circumstance, which is so remote, were 
to be alone a ground of charge, it is impossible to say where 
the jurisdiction of the commissioners would end. , CaUis (a), who 
says that by the strict penning of the commission, it seems to 
oppose all exemptions, yet shews by the words of it, which he 
quotes, that it applies only to those ^^qui defensionem habere 
r 449 1 potuerint, sen damnum sustinent vel poterint sustinere." And 
he add^, ^^ that the words in our statute are in effect. And all 
such 'which reap profit or sustain damage^ shall be assessed;*^ and 
that in his opinion there are some exemptions, though not 
expressed in words, yet. supplied in reason, and are to be added 
in construction. Then he puts as the first case of exemption, 
<^ grounds lying betwixt die sea^banks and the sens, because they 
can take, no safety thereby ; secondly, those grounds which be 
upon an ascent, and not on the level, are also by the rule of 
reason exempted from assesses to be imposed by the power of 
these laws.*' And as to the liability in respect of the new work 
of covering the watercourse, CaUis^ 115. puts the case, "if a 
new wall or bank be erected, or a new sewer or trench be cast, 
or sluice be built, the commissioners must lay the charge on the 
level which are to take benefit thereby ^ as well for new building there- 
of, as for the maintaining of them." So Btdler^ J., in Dore v. Gray 
{b) took the line for the jurisdiction of the commissioners to be 
-'*'"- this, viz. " where it is stated that the party over whose land the 

{a) On Sewers, 176. Ed. 1617. (Ji) i T. R. 358. 
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work is done is, or is likely to be benefited : if he be so, that is 
sufficient to give them jurisdiction." Here all benefit is ne- 
gatived. 
Abbotty contra, endeavoured to show that althou^ it was 

negatived that the plaintiiT received any benefit from the covering 
of the watercourse, or that he could be injured by the stopping 
of the sewer, yet it must be taken that he received an advantage 
from the communication with, and from the cleansing and 
keeping open the sewer, which was done at the expence of 
the commissioners. 

But, per Curiamy It ought to appear that the party receives, 
or is likely to receive a benefit. That is negatived in one respect, 
and is not shewn in any other. 

Per Curiam (a), Judgment for the plaintifil 
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(a) Dampier J., was absent from. Serjeants' Inn. 



MESTAER.and Another qui tam, &c. against Hertz. 



Mandayf 
Jan, 23d. 



THE defendant was served with a copy of an alias latitat in 
the name of Moses Isaac Hertz, in an action of debt for 
penalties upon the statute of usury, and a declaration was filed 
conditionally against him by that name, with notice to plead in 
eight days, and notice of declaration was also in that name. 
The defendant entered an appearance with the clerk of the com- 
mon bails, and filed, in person, a. plea of misnomer in abate- 
ment, that his name was Maurice Jaccb flertz. Whereupon a 
summons was obtained by the plaintifi& for leave to amend the 
bill and declaration, by substituting the true name. The sum- 
mons was attended before Dampier^ J., by counsel on both sides, 
when an order was made to amend the bill and declaration 
as prayed, upon payment of costs; and the amendment was 
made accordingly. 

Holroyd in the last term obtained a rule nisi for settmg aside 
the proceedings for irregularity, or for dischargmg the Judge's 
order.. And he cited Doo v. Butcher (a), and Corbettv. Boies (J), 
to shew that the plaintiffs could not have filed this declariation 

(a) 3 7. iR. 611. See also Ddaiw^ v. CaftNON, 10 EMt^ 328. (6) 3 T. R. 660. 
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1815. by the right name because the defendant had not appeared ; so 
MB8TAER neither shall they be at liberty to amend it. 

againtt The Attomey^General and Marryat shewed cause and con- 

**'*• tended that it was a familiar practice after a plea of misnomer to 
allow the party to amend his declaration; only this being a 
practice usually conducted at chambers, instances of it were not 
frequent in the books. And they relied on Owens v. Dubois (a), 
and Foot v. Prons (i). Also in Rex v. EUames {c\ and Rex v. 
Seaward {d)y an amendment was allowed in a criminal suit. So 
in Maddock v. Hammet {e) an amendment was made in a penal 
action after the time lunited for bringing a new action had ex- 
pired. And per HoU^ C. J., in Cox v. Wilbraham {f\ if the 
defendant had pleaded a plea in abatement, it might be reason* 
able to allow an amendment The cases of Doo v. Butcher and 
Corbeft v. Bates only determined that it was an irregularity in 
the party by his own act to rectify his original mistake in the 
subsequent proceedings ; but it seems that even that is allowed 
by the practice of the Common Pleas (g). And as to the irregu- 
larity, there is none, if the Judge's order be good. 

Park and Holroyd^ contra, urged the want of any suf&ci^t 
precedent for this amendment, and that if it should be allowed, 
all pleas of misnomer will be set aside. It is true the plaintifis 
might have declared by the right name after the defendant ap- 
[ 452 ] peared (A), but as they have not, the defendant's appearance 
shall not prejudice him, because he was bound to appear in 
order to plead the misnomer (/), otherwise judgment would 
have passed against him {k). And now that he has taken advan- 
tage of the mbnomer by plea, the plaintiffs shall not by after- 
wards amending save the error, and place the defendant in a 
worse condition. And here the amendment is in effect to give 
the plaintiff a new action after the time limited for bringing an 
action is expired (/). In Lepara v. Germain {m\ which was a 
bill against one as Knt, to which he pleaded tliat he was Knt. 
and Bart., the Court refused leave to amend, because nothing 
to amend by, and the defendant had taken advantage of the 

(a) 7 T. R, 698. (6) Cited in Rex v. EUameSy Cos, temp. Hardw, 44. 

(c) ma, 4«. (d) 2 Str. 739. (f) 7 T. R. 55. (/) SaVc. 50. 

(jg) Symmer$ v. Wasan, 1 Bos, ^ PuU. 105. 

(A) Doo ▼. BuUher, 3. 7. R. 61 i. (t) BinfiM v. MaxweU, 15 East^ 159. 

(Jlc) OMey ▼. Giles, 3 Eatt, 167. 

(2) It seemed to be agreed oa botli sides that the plaintiffs were out of time to 
bring a fresh action, though it did not appear in the af&davits. 
(«!} I $M. 50. 
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fiiult. And so here there was nothing to amend by when* tb^ 1815. 
declaration was filed, and the defendant has taken advantage^ Mestabr 
&c. So in Buchom v. Hoskins (a), per Hott^ C. J., we cannot against 
put a deceit on the defendant, and make his plea false when it e^tz. 

was tru^. In Gamer v. Anderson (J) the Court recognised the 
authority of Lepara v. Germain, and upon a difference taken, 
that there was somethuig to amend by, made the amendment. 
So in Omens v. Dubois the defendant had appeared by his right 
name before declaration, therefore there was something to amend 
by ; and probably that might be the case in Foot v. Prons ; and . 
Symmera v. Wason has been considered otherwise in D^lanoy v. 
Cannon (c). Then if the Judge's order be good, still there is 
en irregularity, because the order is only for amending the de- 
claration and not the writ ; and the permitting the plaintiffs to [ 453 ] 
mnend, only places them in the same situation as if they had 
declared originally by the right name; but that would have 
been irregular, and the defendant might have set aside the pro* 
ceedings at any time. Dring v. Dickenson (d). 

Lord Ellenborough, C. J. In every caseof amendmtentan 
advantage is taken from one party which he before possessed ; 
therefore if that were a sufficient ground for refusing this amend- 
ment, the Court could not in any instance allow any amendment. 
The advantage to be obtained is more or less according to dif* 
ferent ca«es ; and ih the present, it certainly goes to a very im- 
portant extent; because a refusal to amend will prevent any 
action at all from being brought In what situation do these 
plaintiffs stand ? They have described the defendant by a wrong 
name, having perhaps heard him called by that name once or 
twic^^ But that would not be sufficient to maintain an issue 
upcm the misnomer ; because whether his name be so or not, de- 
pends not upon one or two occasions, but on a plurality of times 
that be may have been so called. Perhaps they might have 
doubts upon a matter not lying within their own cognizance, but 
they venture to call him into court by a particular name. The 
defendant appears, and being in court pleads a misnomer; apd 
then the plaintiffs, having something given them to amend by, 
apply for leave to amend, instead of encountering the peril of an 
issue which probably would have turned out against them, and 
would have been conclusive (^). Is this application, warranted by [ 451? ] 
pr^edent ? I find by Bex v. EUameSj Lord Hardwicke not at 

(a) Salk, 52. (b) Str. 11. (c) 10 East, 328. 

id) 11 £<«/, 225. (e) See Tidd*s Pract. 648. 5th ed. 
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1815. aU doubting but that amendments might be made in civil causesr^ 

^, whatever mis^ht be the case in criminal suits. And is not this a 

of^ainst civil cause? I understand by criminal suit to be meant an in- 
Hertz. dictment or information. This is not the less a civil suit because 
instituted for the king as well as the subject. Therefore we find 
this warranted by the prolatum'of law as far back as the time of 
Lord Hardmcke ; and the doctrine of amendments has been of 
late more liberal, and practised with greater latitude than for-r 
merly. In Dove^^y. Mestaer{a) we find that the party was al- 
lowed to amend, and was thus let in to try the merits for which 
he would have been otherwise too late. That was a penal action, 
and he would have been shut out of all available cause of action 
if the amendment had not been allowed. And the present case 
seems to come within the line which Lawrence^ J., there took as 
the line which had been drawn in former cases, namely, ^' that 
where there has not been any unnecessary delay (and here it does 
not appear that there has been any) on the part of the plaintiff, 
in the prosecution of a penal action, the Court will allow an 
amendment as in other cases, the cause of action being the same." 
Now here the cause of action is precisely the same, whether the 
name of the defendant be Moses Isaac or Maurice Jacob. The 
Court in allowing the plaintifis to amend, make compensation to 
the defendant by giving him the costs of bis plea, and to the 
plaintifis they afford an opportunity of not being totally excluded 
fix>m the merits. Considering the extent to which amendments 
[ 455 ] of this sort have been allowed, the present seems to me to come 
within the practice and the principle laid down by Lord Hard-' 
•wicke. 

Le Blanc, J. This is an amendment sought to be made in a 
civil action. And I think the line has been properly laid down 
in Dover v. Mestaer^ that where no time has been lost, so as not 
to keep a penal action improperly hanging over the head of the 
defendant, the Court will give leave to amend in this as in other 
civil actions. Here the party has not been harassed by any im- 
proper delay of the plaintiffs. They have sued him, as it appears, 
by a wrong name ; that was a fact, which was not in their know- 
ledge, but peculiarly in that of the defendant. Upon the de- 
fendant's appearance by his true name, application is made .to 
amend. I do not see any difference between an application to 
amend the name and to amend any other part of the declaration. 

(a) 4 Eoft, 43$. 
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Applications of this sort have been made and allowed, both at 
chambers and in court, where the amendment went to much more 
material facts, such as dates or sums for which the action was 
brought. The next point is, if after this amendment there will 
not still be an irregularity. It is said the amendment will not 
cure it; because it will stand the same as if the plaintiffs them- 
selves had made the alteration. But that is not so ; because the 
bill and declaration will be right, and there will be an appearance 
entered on the record by the right name. It seems to me, that 
this amendment is warranted by the authorities ; and that it will 
not be subject to the same objection as if the plaintiffs had sued 
out the writ by a wrong name, and afterwards of themselves de- 
clared against him by the right. 

Per Curiam {a\ Rule discharged. 
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RtDSDALE and Others against Newnham. C ^^^ 3 

Jan. 24th. 

ASSUMPSIT upon a policy of assurance, dated Sth Jiirie a policy of as- 
1810, upon freight and goods, per ship Esscn/^ at and from ^''*?^ ^\ 
Portheuf to London^ to return 3 per cent, premium for convoy, goods, per ship 
warranted to sail on or before the 2Sth of October. At the trial f^^^^J^ 
before Lord EUenborough^ C. J., at the last London sittings, the toLmdonywar' 

.1 • ranted to $aU on 

case was this : or btfore the 

The ship was loaded at Portnetif^ which lies about 30 miles 28** o/ Octo- 
above Quebec^ upon the river St. Lawrence. There is no custom- 26th the ship 
bouse at Portneuf nor can ships clear out at any place higher up f^^^^p^f^^ 
the river than Quebec. On the 26th of October the ship, under withanincom- 
the command of the mate, and with about 30 men on board, ^| ™™^ ^^^ 
some of whom had been engaged in loading her, and the rest andonthessth 
were part of her crew, the whole being a sufficient crew for river bee, ^h\ch wa* 
navigation, though not for the voyage, dropped down from Port- *^e nearest 
neuf to Quebec, which place she reached in the evening of the she coaid ob« 
28tfi. In the mean time the captain had gone thither to get his ance*an^ere 

completed her crew, and on the 29th obtained her clearance, and sailed the next day. Held 
that the dropping down from Portneuf to Quebec on the 26th was not a compliance with the war- 
ranty. 

(a) DampUrfJ»f was absent from indisposition, and continued absent during the 
whole term. 

Vol. III. F f H h 
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1815. papers from the custom-house and other offices there, aiid re* 

R1D6DALE ceived his sailing instructions from the commodore there on the 
against 27th. At Quebec the ship discharged the extra men, and tookin 

EWNHAM. Q^jj^,.g ^^ complete her crew for the voyage, which then consisted 
of 19 men, and on the 29th the captain obtained his clearance. 
On the next day the ship, not beitig able to get a pilot before, 
followed the convoy down the river, which had left Quebec on the 
28th, and came up with it in the course of that day about 30 

[ 457 ] leagues below Quebec, which is very fer within the port of Quebec, 
the limits of the port extending many leagues below Quebec. 
The ship was afterwards captured off the Isle-qf-Wight. 

His Lordship was of opinion that the ship had not sailed in 
compliance with the warranty, and the plaintifiswere nonsuited (a). 
The Attdimey-General moved for a new trial, upon the ground 
that tliis being a policy at and from Portneuf, it was enough to 
satisfy the warranty that the ship broke ground from Portneuf 
on or before the particular day. It was not a warran^ to sail 
from Qtiebec on or before the day ; and therefore if there was a 
beginning to sail from Portneif, in the usual way of sailing from 
that place, on or before the day, the warranty would be satisfied, 
although the ship's clearances were not obtained until a day after, 
becavise it appears she could not obtain them before her arrival 
at Quebec, And he put the case of a policy at and fitun a par- 
ticular place with a warranty to sail on a particular day in com- 
pany with a first-rate man-of-war ; would it not be a compliance 
with such warran^, if the ship sailed on the day and joined com- 
pany with a first-rate man-of-war at the first place that a man-ot 
war of that description could ride, although that mi^t be after 
the day ? If it would, that shews that a compliance with die 
warran^, according to the natural and usual means that the as- 
sured has of complying with it, is sufficient; and therefore^ in 
this case, the sailing from Potftneuf befi>re the particular day, and 

[ 458 ] procurii^ the clearances at the first place the sh^> was able to 
procure them, though after the day, is wdl enough. 

Lord EuLEiiBOROUGH, C. J. I thought the warranty contem- 
plated a sailing i|pon the voyage, and that the shq)'s dropping 
down from Portneuf \o Quebec without her oomjdement of men^ 
shewed that that ¥ras only preparatory to the voyage. The policy 
being, at and from, there is no doubt it attached at Portneu/^ but 
according to the reason of the thing the policy most be taken 

v€) See 4 Cmmp. S. l\ C. 111. 
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IN THE Fifty-fifth \ear of GEORGE III. 458 

distributive, and ^< warranted to sail on such a day" must mean 1815. 
to sail on her voyage, that is, when the ship could get her clear- r 
ances and sail equipt for the voyage. against 

' Le Blanc, J. Does not the warranty amount to this, that the 
ship shall sail on or before the day upon her voyage? 

Bayley, J. Although the policy attached at and from Port-^ 
fieuff yet when the 28th expired without her sailing in compliance 
with the warranty, there was an end of the policy quoad the 
voyage. ' Rule refused. 
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The King against the Justices of Hjertfordshire, L*^? ^ 

® Tuesday, 

Jan* 24tli. 

WO justices, at a special sessions on the 20th of June made if two justices 



an order, by which they ordered a public footway to be di- ™*^® *" <!rder 

verted and turned ; and upon the 4th of J^ following made an- and toming 

other order, by which they ordered the old footway to be stop- ^a "*and^^ft*" 

ped up. Appeal against these orders was made at the next wards an order 

Michaelmas quarter sessions, and not at the Midsummer quarter i^ the o?d°^ ' 

sessions, which were holden on the 11th of Jult/^ on which ac- foot- way, the 

count the justices dismissed the appeal. And now, upon a rule may appeaUo 

nisi for a mandamus to the justices to enter continuances to the quarter 

1 • • o 1 • •/» 1 1 sessions 

their next quarter sessions, &c., the question was it the appeal against the 

was made in time. tt„\,8l.'*Uebe 

Trollqpe^ who shewed cause, contended that that question de- too late to ap- 
pended upon whether the time for appealing was to be reckoned [he fhft!"** 
from the date of the first or the second order. If from the first, 
the party ought to have appealed to the Midsummer sessions ; if 
from the second, he admitted there was not sufficient time to give 
the ten days' notice required by the statute (a). And he argued 
that the time ought to be reckoned from the first order, because 
the first order comprehended every thing which was contained in 
the second, and therefore the second was perfectly unnecessary, 
and the justices, after making the first, were functi officio. And 
that, he said, would appear by a reference to the 19th section of [ 460 ] 
Stat. 13 G. 3. c. 78., where the order for diverting, turning, and " 
stopping up a public Jbotway is treated as all one, and an appeal 
is given to the party grieved against such order. And yet the 
form of such order, as given in the schedule, No. 21. is only 

(a) 13 G. 3. c. 78. s, 19. 

F f H h 2 
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The King 
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<< that it be diverted and turned", as in this case. And it far- 
ther appears that in the case of a higkwayy where the legislature 
intended that the order for diverting and turning should be dis- 
tinct from that for stopping up, separate enactments are made in 
the 16th and 17th sections for each of those several purposes^ 
and there are also distinct forms in the schedule, Nos. 16 and 
18., applicable to each. From which it is plain that if the stop- 
ping up a footway were not meant to be virtually included in the 
order for diverting and turning, there would also have been a 
separate enactment and form applicable to that. Wherefore he 
concluded that the time for appealing should be from the first 
order. 

Hidlock and Bourchier^ contra, denied that the order for di- 
verting and turning included the stopping up, for so long as there 
is only an order for diverting and turning, the public have a 
right to go along the old footway ; and here the justices have 
made a separate order for the stopping up, and the 1 9th section 
expressly gives an appeal, where any footway shall be ordered 
to be stopped up ; so that if the appeal be out of time for the first 
order, it is good for the second. 

And, per Curiam^ The gravamen as to the public is the stop- 
ping up, but the appeal must be confined to the latter order. 

Rule absolute as to the appeal against 
the order for stopping up. 
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Wednesday^ 
Jam, 25Ui. 

Policy of as- 
surance on 
ship at and 



MoiR against the Royal Exchange Assurance 

Company. 

DEBT upon a policy of assurance, dated 19th September 1811, 
on the ship Neptune^lost or not lost, at and from Memel to 
tiie"wD'?Dort ^^ ship's port of discharge in Englandj free of capture and sei- 
of discbarge in zure and the consequences of any attempt thereof in the port and 
rantJ^tod^art roads of loading, ^^ 'warranted to depart on cr before the ISthqf 
on or before a September then instant, N. S." Loss by perils of the seas. At 

particular dajf. 

Held that this warranty required not only that the ship should set sail on the voyage, but that 
she should be out of the port on or before the day ; and therefore where she set sail on the 
voyage before the day, but was detained within the harbour by adverse winds until after the 
day, this was not a compliance with the warranty. ' 
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the trial before Loid EUenborot^h^ C. J., at the last London sit^ 
tings, the case, as it appeared upon admissions, was this : 

The ship having completed her loading at Memely obtained 
her clearances on the Sth^X September 1811, at the custom-house 
there, and sailed on her voyage ; but before she got out of the 
harbour of Jim^Z the wind changed, and continuing adverse, she 
was obliged to come to an anchor, and was detained until after 
the 15th of September withm the harbour's mouth. She after- 
wards sailed, and was lost. And the question was, whether the 
warranty to depart on or before the 15th of September had been 
complied with : in support of which. Bond V. Ntttt {a\ Thelusson 
V. Ferguson (J), and Wright v. Shiffher {c) were cited. But his 
Lordship took a distinction between a warranty to saily and a 
warranty to depart^ viz. that the latter meant that the ship should 
be out of the port; and thereupon he directed a nonsuit {d). 

Topping moved to set aside the nonsuit, and contended that 
the word depart differed in no respect from the word sail; and 
if so, when the ship once broke ground upon her voyage, there 
was a beginning to depart ; and the interruption would not alter 
the case, because the warranty had already been complied with. 
And he said, if the words had been depart from^XheX would have 
made it more susceptible of the construction adopted at the trial, 
than it now is, because that might have implied that the ship 
should quit the port But a ship may fairly be said to depart 
the moment she sets sail upon her voyage. 

Lord Ellenborough, C. J. I was of opinion at the trial 
that there was enough to bring the case widiin the authorities 
cited, if this had been a warranty to sail. There was a sailing 
abundantly proved. But to depart raises a question of gram- 
matical construction. A warranty tp depart on or before a par- 
ticular day, is, I think, a warranty to be out of the port on or 
before that day. The object seems to be, that the voyage should 
be commenced out of the port by that time. The language of 
the underwriter amounts to this : << I will be answerable for all 
perils upon the high seas, but let the vessel be well out o( Memel 
by the 15th o{ September J^ 

Le Blanc, J. The argument is, that to depart is no more 
than to break ground upon the voyage; but I do not know how 
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(a) Coirp. 60U {b) Doug. 346. 

(c) 11 Easty 515. 2 Camb. N, P. C» 947. 

(d) See 4 Camb. N. P. C. 84. 



462 CASES IN HILARY TERM 

1815. to construe a warranty to depart otherwise than ^ a warranty to 
"7^ depart from the port. 

against *BayleY, J. By Substituting the word depart for 'sail, it seems 
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I 



STEdTanf A SSUMPSIT for the arrears of an annuity. The plaintiff 
to allow plain- JTm. declares in the first count, that at the time of makins: the 

tiff with . . 

whom he co- promise, &c.^ she lived and cohabited^ and for a long space of 
habited, in ^jj^^ jj^^j lived and cohabited with the defendant, and that before 

case they 

shoald sepa- the making the promise the defendant had received of her 108/. 
iwfor heMife" ^^^ Stock, and 100/. sterling, and that certain differences had 
provided she arisen between them ; whereupon the defendant agreed, in case 
nue"sing?e ~ ^^ plaintiff and defendant should separate, that he, the defend- 
was held a va- ant, would pay to one J. S. for the plaintiff^s use the value erf the 

108/. bank stock and 100/. sterling, deducting the value of 100/. 
3 per cent, consolid. bank annuities, and would aU&uo the plaifp' 
tiff sol. per ann. during her life^ by quarterly payments^promded the 
plaintiffs from and aftisr such separation^ should continue single^ 
and did not cohabit with one D. G., or any one else. And the 
plaintiff avers that she and the defendant did separate, &c., and 
that from the time of such separation she hath continued singly 
and hath not cohabited with the said D. G. or any one else, and 
that 67/. 105., for two years and a quarter's arrears of the said 
annuity, became due, which the defendant refused to pay, &c» 
[ 464< ] Flea, non assumpsit. A verdict having been found for the plain- 
tiff, it was moved by Heathy in arrest of judgement, that the 
agreement set forth in the declaration was void ; first, because 
the allowance of the annuity in case of separation was by way of 
inducement to the plaintiff to continue the illicit cohabitation ; 
2dly, because the annuity was only to continue provided the 
plaintiff should remain single, &c. which was therefore in restraint 
of marriage. And he compared it to the case of Lcme v. Peer^ (a), 
where an agreement by the defendant not to marry any other 
person than the plamtiff, or to forfeit 1000/., was adjudged ill. 

(a) 4 Burr, ntS. 
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But, per Curiam^ the agreement is well enough ; for this was 1815. 
no more than a gift to the plaintiff up6n condition that she should 



OlBSON 

live sole and chaste, which is a condition in daily use in provi- against 
sions made for a wife during her widowhood. It was not like ^'ckie. 
the case cited of a forfeiture to be incurred by the party in case 
he married, 6ut was an original gift with a condition annexed ; 
and cujus est dare ejus est disponere ; it was a voluntary com- 
pensation by way of maintenance made to the plaintiff for the in- 
jury done her by their past illicit connection, but it is qualified 
with a condition that if she should marry, and thereby acquire 
for herself a maintenance, it should cease. And as to the first 
objection, they said, that so far from its being an inducement to 
her to continue the cohabitation, it was rather an inducement to 
separate. Rule refused. 
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The King, on the Prosecution of Kimberley and Thursday, 
five others, against The Inhabitants of Taunton •'"*-*^^^' 
St. Mary. 

INDICTMENT for not repairing a highway lying within the several per- 

parish of Taunton St. Maruy which was found at the quarter »<>"? were held 

r , 11 ... ,. ,.* entitled to 

sessions, and removed by certiorari into this court at the instance costs under 

of the defendants, upon the usual affidavit (a), and tried at the *^**' ?. ^' * 

summer assizes for Somersetshire, IS 13, when the defendants secntors of an 

were convicted, by consent, upon the counts for a horse and foot- moved"by cer- 

way, and acquitted upon those for a carriage-way. Upon a rule tlorari for not 

nisi for paying over 156/. 2s. Sc?., being the taxed costs, to the highway^ one 

prosecutors, the question was, whether they were entitled under as constable of 

-,__, «•«. _• ine uianOi 

Stat. 5 TV. ^ M. c. II. s. 3., which gives "reasonable costs to within which 
the prosecutor if he be the party grieved, or be a justice of the {J[y ^^**J[hers 
peace, &c., constable, &c., or any other civil officer, who shall as parties 
prosecute upon the account of ani/ fact committed or done, that haWng'is^ed^ 
concerned him as officer to prosecute or present." Kimberley claimed *he way for ^ 
as constable, and the others as parties grieved. As to Kimber- pawfng^and'" 
ley, it appeared that he, together with the other prosecutors, pre- Repassing from 
sented the bill against the road in question to the grand jury at to the next 
the sessions. At that time Kimberley was constable for the ^d^'ifehi^^^* 
manor of Taunton Dean, which manor comprises as well the pa- obliged, by 
rish of Taunton St. Mary as 12 other parishes, and has two con- wantSfrepatr 
stables, who are appointed annually for the manor, one at a court t? t^H® ^ ^^^^ 
leet in April, and the other at a *court leet in October. The ronte!'^"* 
usage has been for the constable chosen at the April leet to act Upon indict- 
only within a certain district of the manor which comprises seven parish for not 
of the parishes, one of those parishes being Taunton St^ Mary, ^u^V^^^^ !L 
and for the constable chosen at the October leet to act within the right to repair 
remaining district ; but both are chosen and sworn for the whole S^/8t1o™^o"a» 
manor generally, without any specification of districts. Kimber^ to entitle the 
ley was appointed constable at the October leet 1811, but, as it S^veitbycer. 
was sworn by the deputy steward, was authorized and compel-. ^|o»*ri, though 
lable to act, if required over the whole manor,, notwithstanding plead not 
the above division of duties, and was directed by the said deputy ^"''^^ ^^^^ 
steward £o view the road in question, and present the same if out ^ ^ 

(a) See S W,tf M, c, 11. 8. 6. IS G. S. c. 78. *. f4. 
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oF repair ; and he did accordingly view and present the same as 
above stated. As to the other prosecutors, they appeared to be 
persons living in the neighbourhood, and in the constant habit of 
using the way for many years before it became foundrous, in 
passing to and from Taunton their nearest market town, and that 
since, they had been compelled to take a less commodious and 
more circuitous route thither by half a mile and upwards. 

Pell^ Serjt., Moore and Horner^ who shewed cause, submitted 
that the prosecutors were not entitled to costs ; and they ground- 
ed their argument upon the opinion of BvUer^ J., in Rex v. Sharps 
ness (a), that the statute B W. S^ M, had always been construed as 
stricdy as possible. And upon that they argued that the 3d sec- 
tion did not apply to this case, because it speaks only of prose- 
cutions on account of any fact committed or done, whereas this 
prosecution is for a fact omitted, not committed, for it cannot 
with any grammatical accuracy be said that a parish has com- 
mitted the fact of omitting to repair. Also the Sd section, by the 
words '^ such writ of certiorari", seems to be confined to such 
presentments and indictments as are mentioned in the preceding 
sections, which do not comprise indictments or presentments for 
not repairing highways, but they are provided for in the 6th sec- 
tion, which is silent as to costs. And it appears by stat. 13. G. S. 
c. 78. 5. 64., that the awarding of costs upon indictments or pre- 
sentments for not repairing highways is given to the Court be- 
fore whom the same are tried, wherever the same shall appear 
frivolous, which would have been nugatory in all cases of certio- 
rari, if the B W. S^ M. c. \i. s. Z. already gave costs to the party 
grieved. At all events, Kimberley is not intitled, because this 
was not a fact which concerned him as officer to prosecute, for it 
does not concern a constable to present highways ; as appears 
firom Stat. 13 G. 3. c. 78. s. 24*., which empowers justices of the 
peace to make presentments, and the sessions in relief of the 
justice to order the prpsecution to be carried on at the public 
expence, but makes no mention of constables.; whence it is plain, 
that the statute did not intend that a constable should presenty 
otherwise it would have named and extended the same relief to 
him. And granting that a constable may present, yei-JS^mber-' 
iGfis not the proper constable in this instancei because the-higfa-^ 
way does not lie within his district, but within the district of hhi 
fellow-constable ; and by the usage each constable acts within 



(a) % T. R. 48. 
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liig.0wa district only, though he is appointed for the manor ; and 1815. 
usage in the case of a manor-constable, who is not appointed by 
the common law, but by custom, is *the best interpreter of what 
this jurisdiction is. Then as to his being the prosecutor of the 
indictment before the grand jury, Mex v. Kettlewqrth (a), shews 
•that he must be an officer whom it concerned to prosecute as 
well as prosecutor, before he is entitled to costs under the stat. 
W.S^M. With respect to the other prosecutors, it does not ap- 
pear that theirs is any thing more than the common grievance, 
viz. that they must either pass over a foundrous way or go an- 
other. But that was clearly laid down by Lord EUenborough^ C. J., 
in Mew v. Incledon (£), to be insufficient to constitute any one a 
parly grieved. In Rex v. Williamson {c) there was something 
more, &r there the prosecutor had used the way for some years 
before the stopping up. Another objection is, that a certiorari was 
not grantable in this case, because by stat. 22 Car. 2. c. 12. s. 4. 
the removal of indictments for not repairing highways is prohi^ 
bited before traverse and judgment given thereon, and the stat. 
5 JV, ^ M.C. 11. 5. 6. relaxes that prohibition in such cases only 
where the right or title to repair may come in question. But 
that could not come in question in this case, because by pleading 
not guilty only the parish have admitted their liability; if they 
had meant to deny it, they should have pleaded specially that 
others were bound to repair. 

LenSf Seijt, and C F. Williams^ contra, contended that the 
construction put upon the word *^ committed*^ in the statute of 
W.^M. was too critical, and that it was more reasonable to 
construe it to mean any offence (which word occurs in the same 
section) committed as well by a negative as positive breach of 
duty, which is within the same mischief. And as to the stat [ 469 ] 
13 G. 5. c. 78. 5. 64. they said it was passed diverso intuitu, vi& 
to impower the Court before whom the indictment is tried to give 
costs, where either the prosecution or defence shall appear to be 
frivolous; which may well stand with this provision in the stai^ 
tute of • W. 4* M. for costs to he paid by the defendant upon a . 
certiorari. Then as to Kimberlet/y supposing he had not a general . 
authority as constable to present^ :still it appears that in this in^. . 
stance be was specisdly appointed to do so, for being chosen and 
sworn and compellable to act for the whole manor,^ he was di^ 
rected to view and present the road, and he did so; therefore he 



(«) 5 T. it 33. 



(6) Ante, vol. i. 271; 

Ii2 
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was strictly in the execution of his duty. And so this case is 
not within the authority of Rex v. Sharpness^ because that turned 
upon the distinction, that it was not the duty of the prosecutor 
as a justice to prosecute, but that he prosecuted like any other 
individual.' And what Buller, J., said as to the construction of 
the stat. W. Sf M. must be taken with reference to that distinc* 
tion, namely, that the statute shall not be construed to make acts 
done by the justice in his natural capacity, as if done by him in 
his judicial capacity; but he cited a case from Basingstoke where 
the clerk of the peace, who carried on the prosecution, had been 
allowed costs, because it was his duty to draw up presentments 
of constables. Thus it appears that he did not mean that the 
statute should in all cases be construed strictly, and Lord Kenyon^ 
in Rex. Y. Kettlevoofth^ has laid down a different rule, which is 
the more reasonable. As to the other prosecutors, it will be 
found that every circumstance of peculiar grievance belongs to 
them which belonged to the prosecutor in Rex v. Williamson^ 
and those circumstances were held sufficient to constitute him a * 
party grieved. And the answer to the last objection is, that the 
right or title to repair might come in question in this case, and 
that is proved by the fact, for the defence at the trial was, that 
non user was a destruction of the right; but that was over-ruled. 
Lord Ellenborough, C. J. As to the right to remove this 
indictment by certiorari, there certainly is, under the statute of 
W. 4" M*9 which I take to be a repeal of the statute of Car. 2., a 
right to remove by certiorari, where the title to repair may come 
in question* And as far as these defendants could do it they have 
availed themselves of that right, by making the proper affidavit 
upon which a certiorari in these cases is usually granted ; but if 
there could be no case where a certiorari would lie upon an in- 
dictment against a parish for not repairing, I do not say that 
such an affidavit would give the Court jurisdiction. But in all 
cases, as it seems to me, though the indictment be against a pa- 
rish, and they plead not guilty, yet the right to repair comes in* 
cidentally in question, inasmuch as the obligation to repair, arises 
out of the question whether it be a public highway. It is a first 
st^p to the determining whether it be a pnblic higbway, and 
.wh^stber that character belongs to it or not, to make enquiry as 
, to the right to repair it It appears to me^ tbereforf, that in 
point of law, us well as upon the fact sworn to bjOieparties^ 
this is an indictment upon which the right or title to repair may . 
come in question. If this be so, the statute of W. 4r M. haf in 
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this respect repealed the statute of Car. 2. Then the question 
is, whether these prosecutors are entitled to costs, some of them 
as being clothed with the character *of parties grieved, and the 
other as an officer prosecuting on account of a fact that con- 
cerned him to prosecute and present. As to the latter it is ob- 
jected that by a certain partition of duty between the two consta- 
bles of this manor, which has existed by immemorial custom, one 
of them has superintended one district, the other the other, and 
that this highway is without the district of the presenting con- 
stable. But the answer to that is, that the manor comprehends 
the whole, and the duties of each are co-extensive with the whole, 
though for purposes of convenience, they may be in the habit of 
partitioning their duties. If there was any neglect of duty in 
any part, it would be no lawful excuse for either to say, we have 
partitioned our duty, and the neglect arises in my colleague's 
district, and not in mine; the answer would be, you are not the 
less constable over the whole manor, because you have a co-con- 
^table associated with you. It appears then that he is certainly 
to be considered as an officer »^hom it might concern to prose- 
cute. But it is said that he must be an officer whom it concerns 
to prosecute for a fact committed or done, and that this is a pro- 
secution for a non-feazance only, not a mis-feazance. But I 
think that is an argument drawn from construing the words of 
the statute too nicely and critically. The statute, by the words 
" any fact committed or done", means any matter, si quid acci- 
4erit, not any affirmative fact exclusively. In like njanner, as it 
has been observed by my brother Lens^ the word offence is used 
in the same section, not in its affirmative and original sense 
only, as derived from offendo, to strike against, but in a sense 
which comprehends offences of non-feazance also. Therefore 
the statute includes an officer prosecuting for an offence of non- 
feazance, such as it concerns him to prosecute. And here it 
does concern his duty to see that a place of public transit is open 
to the public, and kept in repair ; lest the public, if it should be- 
come foundrous, should have to pass along a more circuitous 
way. Then we come to the question, whether the rest of these 
prosecutors be parties grieved. Certainly a person does not an- 
swer to the character of a party grieved, who is only in common 
with the rest of the subjects inconvenienced by the nuisance; but 
here it appears that these persons have, by reason of their local 
situation, a peculiar grievance of their own. For living in the 
iiiejghbourhood, and having been in thecbnstant habit of passing 
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to and fro on this highway, they have been obliged to abandon 
it, and take a more circuitous route, in their transit to and from 
the nearest market town and their habitations, which is a pecu- 
liar personal grievance beyond that which affects the public at 
large. So that here it appears is a constable who prosecuted on 
account of a fact committed, which it concerned him to prosecute, 
and there are parties grieved within the meaning of this act of 
parliament. As to the question whetlier the act is to be con- 
strued strictly, in conformity with what was said by BvUer, J., or 
ais a remedial law, according to the opinion of Lord Kenyan in 
Rex v. Kettletwrthj if it be necessary to put those authorities in 
competition with each other, I cannot help inclining rather to 
the reasoning and understanding of the statute adopted by Lord 
Kenyan. It is extremely beneficial to the public that these laws 
should be enforced, and that the subjects should be encouraged 
in enforcing them whenever they fairly bring themselves within 
the description in the statute of an oflicer or party grieved, by 
obtaining an indemnity from the costs. I therefore think this is 
a case where the indictment might be removed, and where the 
parties are intitled to costs. 

Le Blanc, J. This was an indictment found at the quarter 
sessions against the inhabitants of the parish of Tauntan St. Mary 
for not repairing a highway, which was removed by certiorari 
by the defendants, upon an affidavit filed by them, stating that 
on the trial of the indictment, the question whether the parish 
were liable to repair, and the right to repair, would come in issue. 
Upon this statement simply I should think it sufficient to say 
that the defendants could not now insist that this is a case in 
which the indictment ought not to have been removed. But 
there is another answer to any such objection, namely, that in 
every case of ian indictment against a parish for not repairing a 
highway, although the general issue only be pleaded, the in- 
quiry whether it be a public or private way necessarily brings 
into question whether the parish be liable or not to repair, be- 
cause if it be a public way, the parish will be liable ; if private, 
they will not In this way it may fairly be said upon the gene- 
ral issue to be a question in which the right to repair may come 
in question. Then the question is, whether assuming that the 
defendants had a right to remove this indictment by certiorari, 
the prosecutors are entitled to costs. One of them it appears is 
a constable of the manor of Tauntan Dean^ who is sworn in for 
the whole manor generally, though for convenience sake the 
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two constables are in the habit of dividing their duties, and act- 
ing only within certain districts. Part of their duty is to look 
to the repairs of the highways within the manor, and this prose- 
cutor, it appears, * was directed by the steward to take the proper 
measures for presenting the road, if upon his view it should be 
deemed out of repair. Tliat part of the case therefore falls within 
the statute of IV. ^ M.y it appearing that the constable was an 
officer within whose duty it was to prosecute, and that he prose- 
cuted on account of a fact committed or done. But that will 
come farther under consideration presently. The other prose- 
cutors are parties living in the neighbourhood, and their road 
lies over this highway to their nearest market-town, and all state 
by affidavit, that in consequence of its being out of repair they 
are obliged to go a more circuitous way by half a mile in order 
to reach the market-town. And the question is, whether tliese 
persons are not entitled to costs as parties grieved ; which brings 
it to a question upon the 3d section of the stat. 5 TV, ^ M. 
That section provides " that if the defendant prosecuting tlie 
certiorari be convicted of the offence, the Court shall give rea- 
sonable costs to the prosecutor, if he be the party grieved, or be 
a justice of the peace, mayor, bailiff, constable, &c., or any other 
pivil officer, who shall prosecute upon the account of any fact 
committed or done that concerned him as officer to prosecute.'^ 
Now as to this not being a prosecution on account of a fact done, 
it is observable that according to the words of this clause the 
person who prosecutes, as a justice of the peace, constable, or 
other officer, as well as those who prosecute as parties grieved, 
are all placed under the head of persons who prosecute on ac- 
count of any fact committed or done. Therefore as far as re- 
spects the nature of the offence prosecuted, every authority which 
shews that a justice of the peace or officer is entitled to costs, is 
likewise an authority to shew that the parties grieved will be so 
entitled. Ashhursty J., considered, in Rex v. Sharpness, that a 
justice of the peace, who by virtue of his authority presents a 
road upon view, would be entitled to costs. He says " if a 
justice of the peace were to present a road, and that presentment 
were afterwards turned into an indictment, the justice would be 
entitled to costs." He therefore considered that a justice would 
be entitled to costs, if he were to present a road out of repair. 
But the justice could only be so entitled as a person who prose- 
cuted for a fact committed or done. So in Rex v. Kettlemrth it 
wiis held that a justice of the peace who indicted a road out of 
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repair was entitled to costs as being within the statute ; and yet 
in no respect was that an indictment on account of a fact com- 
mitted or done, any more than in this case ; it was merely for a 
non-repair. And the W9rds of the statute being just the same, 
whether it be a justice of the peace or a party grieved who pro- 
secutes, it follows from this that a party grieved would be equally 
entitled upon such an indictment. Then do these persons stand 
in the situation of parties grieved, or only as part of the public? 
If they are to be deemed merely a part of the public, they will 
not come within the description of parties grieved ; but it ap- 
pears that they are persons whose occasions have required them 
to pass continually to and fro upon this highwayJbr a great length 
of time, and that they have been obh'ged, in consequence of the 
want of reparation, to go half a mile farther about. They are 
therefore peculiarly inconvenienced, and the Court has deter- 
mined in other cases, that where a road is stopped up by which 
persons who were in the habit of using it are prevented from 
using it, and obliged to go round, such persons are parties ag- 
grieved. What difference does it make, whether a person is 
prevented from going along the road by a tree being laid across 
it, or by its being suffered to be out of repair through negligence ? 
It is to him equally a peculiar grievance. With respect to the 
clause in the 1 3 Geo. 3. which empowers the Court before whom 
the indictment is tried to give costs, that is only in cases which 
are totally out of the purview of this act. That clause was 
framed with a view of enabling the Court before which the in- 
dictment was tried to allow costs, whether that was the court of 
sessions or any other court; it has nothing to do with costs 
upon a certiorari. It appears to me therefore that the prose- 
cutors in this case are well entitled to their costs ; one as consta- 
ble within whose province it was to prosecute, the others as 
parties grieved who prosecute for an act committed or done ; in- 
asmuch as the cases relating to prosecutions by justices of the 
peace, &c. could only have been determined as they have been, 
upon this construction, that an indictment for the non-repair of 
a road was an indictment on account of a fact committed or 
done. 

Bayley, J. I am entirely of the same opinion. It would be 
useless and a waste of time to go over the same ground, where 
it has been so fully gone into by my Lord and my Brother Le 
Blanc. I shall therefore only notice one particular,* namely, 
what has been insisted upon in respect of the words, ^^ such writ . 
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of certiorari", in the Sd section of the stat. W. 4* M. It has been 1815* 

said that they apply only to such cases of certiorari as are men- xhe Kmo 

tioned in the preceding section ; and that in the preceding sec- against 

tion a certiorari to remove an indictment for not repairing a j^^j" ^^ *' 

hitrhway is not mentioned, but that is provided for afterwards. Taunton 

. . . St Mart 

But it must be observed in answer to this, that the words in the ^ ' ^ ^ 

2d section are general; the whole act is one entire act passed at ■■ 
one and the same time ; and such certiorari may mean any cer- 
tiorari. * 



Baylis against Mary, and John Dineley. jal^m 

DEBT on bond. Upon oyer of the bond and condition. Debt on bond 
which was a joint and several bond by the two defendants in ^/tha penalty; 

plea intancv * 

the penal sum of 100/., conditioned for the payment of 50Z. with replication, 
interest, &c., itf. Z)/weZ^ pleads non est factum. J. Dinelei/ pleads niakin^*of ufe 
that at the time of making the said writing obligatory he was an bond and be- 
infent within the age of 21. .Replication, that J". ZX,, after the mencenient of 
making of the said writing obligatory, and before the commence- *^® suit he at- 
mentof this suit, to wit, on, &c., attained his age of 21, and af- age, and atW. 
terwards, and before the commencement of this suit, to wit, on, fore^the ''^t ^" 
&c. assented to and ratified and confirmed the said writing obli- assented to * 
gatory. Demurrer, assigning for cause, that it is not alleged in ^nd Confirmed 
the replication that J. JD., after he attained his age of 21, re- the bond: Up- 
sealed the said writing obligatory, or re-delivered the same as his murrer,*1ield 
act and deed, and that it is not set forth in the replication in what ^*.' ^^^ ^^P}}' 

cation was ill 

manner or by what means J.D. is supposed to have ratified and for an infant ' 
confirmed the said writing obligatory, and also that the plaintiff bohd^wfti^^ * 
hath not made profert of any deed or writing whereby the said penalty for the 
writing obligatory is supposed to have been ratified and con- terest^^and un' 
firmed, &C. less he bees- 

Campbell^ in support of the demurrer, argued that the repli- some act at 
cation was primse impressionis, being without* a precedent in any u*?'*!^^® ?* *?. 
book of entries or pleadings. It was also ill both in substance as the bond, he 
and form; in substance, because this bond, being void ab origine, '*"*" *^°*^ *^ 
cannot be ratified in any way ; in form, because if it could be ta- C *4j78 ] 
tified, it should have been shewn in what way the defendant rati- 
fied it That the bond of an infant^ if it be with a penally^ is 
voiA^ appears from many authorities, viz. Com. Dig. EttfatU^ C. 
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1815. 2. Bac. Mr. Infamy^ L 1. Bull. N. P. 182. Ayliffs. Arch- 
U^y^jg dale {a\ and Delavel v. Clare {b). Then if this bond was 
a^AtNft originally void, it follows that it cannot be made good by con- 
firmation, because confirmation implies the existence of the parti- 
cular thing to be confirmed. And it seems from Edmunds v. 
Burton {c\ that a promise after fiiU age to pay a bond given 
during nonage was held good to maintain assumpsit^ which shews 
that the bond was not ratified by the promise; and though it 
was there said that the bond was not void, but voidable, it ap* 
pears to have been intended by that, not that the bond was not 
ipso facto void, but only that it could not be avoided upon non 
est factum or nil debet. And to the same end the language of 
the Court in Thompson v. Leach {d) is extremely strong, for the 
Court put the grants of infants^ and persons non compos, as 
parallel, and that a surrender or grant of a rent charge by an 
infant, is not voidable, but ipso facto void. And then they add, 
that, ^^ In all the cases cited, where it is held that the deeds of 
infants are not void but voidable, the meaning is, that non est 
factum cannot be pleaded, because they have the form though 
[ 479 3 not the operation of deeds, &c. Therefore," say the Court, 
<< If an infant make a letter of attorney, though it be void in 
itself, yet it shall not be avoided by pleading non est factum, 
but by shewing infancy.'' So bonds given upon an usurious, si- 
moniacal, or gaming consideration, which are ipso &cto void by 
the statute, must nevertheless be avoided by pleadmg, ^nd in 
that seiise may be said to be voidable. This expression, there- 
fore, thus explained, is not at variance with the argument that 
this bond was originally void, which by the above authorities it is 
shewn to be, and so cannot be ratified ; wherefore the replica- 
don is ill in substance. It is true that a replication like the pre- 
sent has been sustained in assumpsit ; but that was upon a distinct 
ground, viz. because the words ratified and confirmed imported a 
new promise {e). Thrupp v. Fielder (/), Lord Kenyon said, 
that he should require evidence of an express promise afi«r full 
age. But here neither a new promise nor a new delivery would 
make this bond good which was originally void. 2dly, The re- 
plication is ill in point of form, because it tenders no fact in issue, 
but only matter of law, for whether or not the defendant ratified 
and confirmed the bond is a mere conclusion of law to be drawn 

(a) Cro. EUi. 9t0. (b) Noy^ 85. 

(r) Cited in Stone v. Wythipol, Cro. EUz. 197. (d) 3 Mod. 3ia 

<«) CokeHT.ArmMtrmig, aMfe, vol. L 7«5. (/) S Esp. N. P. C. €M. 
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from the circumstances ; the circumstances, lh^efi)re, ought to^ IS 15; 
have been set forth in the replication. "baymT 

Abbott^ contra, agreed that if the bond was originally void, it nga&na^ 
could not be made good by confii*mation. But he to€)k this dis* nw-ii^^ 
tinction, that if a deed be made by a feme covert it is merely 
void, but if by an infant it is voidable only ; and ill ^me cases it [ 480 ] 
is not even voidable by an infant, as if he give a single bond fi^f- 
necessaries {a) ; aliter if it be with a penalty, for then in the faa^ 
gnage of Litt. s. 259., it serves for nothing, and jnay be avoided; 
or, as Lord CoJce expresses it, the obligation shall not bind 
him (&). Granting then that this bond, by reason that it is with 
a penalty, did not bind the defendant, but that he might avoid 
it, it follows that he might also confirm it, because that which is 
void only at the election of the party, may, if he does not elect 
to avoid it, be made good. In Tapper v. Davenant (c), a pro- 
mise at full age upon the same contract, for which an obligation 
was given during infancy, was held without consideration, for the 
obligation was only voidable and extingubhed the contract. So 
in Askfield v. Ashfield{d\ it was resolved that if an in&nt make 
a lease for years rendering rent, it is only voMable, and if h6 ac- 
cept rent at full age, he cannot afterwards avoid it ; which reso- 
lution was afterwards affirmed on error. So if an infant continue 
in possession, after his full age, of lands leased to him during his 
infancy, he affirms the lease, and shall be liable to the arreu'sof 
rent incurred before {e). Then if this obligation be capable of 
being affirmed in any way, the replication is well enough in form, 
because it must be taken upon demurrer that it was affirmed in 
the way it might lawfully be, and the Court cannot decide against 
the replication without holding that in no possible way can an [ 481 ] 
infant, after full age, affirm such an obligation as the present 

Lord Ellenborouoh, C. J. In the case cited of the infant 
lessee it was equivocal in the constitution of that estate whether 
it was not for his benefit ; a possession was given him, and a 
right to the estate, therefore it was equivocal whether it might 
not be for his benefit ; and then he continues after full age, and 
adopts it. In the case of the infant lessor, that being a lease 

(a) Rmsel v. Lee^ 1 Lee, 86. (fr) Co. lAtU 172. a. 

(c) 3 Keb. 798. S. C BM. N» P. 155., where it appears to have been a tin 
gle bond, and supposing a chariot and horses to have been necessaries, woold 
not have been voidable. 

(d) Sir W. Jones, 157. 

(e) 1 Rol Abr. Enfanls (K). Cro, J. 320. t BuU,69. 
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1815* rendering rent, imported on the face of it a benefit to the infant^ 
' and his accepting the rent at full age was conclusive that it was 

tKuinst for his benefit. But how do these authorities affect a case like 
' the present, where it is clear upon the face of the instrument 
that it is to the prejudice of the infant, for it is an obligation 
with a penalty and for the payment of interest ? Is there any 
authority to shew, that if upon looking to the instrument the 
Court can clearly pronounce that it is to the infant's prejudice, 
they will nevertheless suffer it to be set up by matter ex post 
facto after full age ? In Keane v. Boycot \a) I find it laid down 
by Eyre^ C. J., that " some contracts of infants are merely void, 
namely, such as the Court can pronounce to be to their preju- 
dice." And in Fishery. Mowbray (b) it was decided, that if an 
infant give a bond conditioned for the payment of interest, it 
avoids the whole security, for an infant cannot give a security for 
the payment of interest. In Zouch v. Parsons (c), where this 
subject was much considered, I find nothing which tends to shew 
that an infant may bind himself to his prejudice. It is the pri- 
[ 482 ] vilege of the infant that he shall not, and we should be breaking 
down the protection which the law has cast around him, if we 
were to give effect to a confirmation by parol of a deed like this 
made by him during infancy. Unless there be something 
amounting to an estoppel in law of as high authority as the deed 
itself, we cannot surrender the interest of the infant into such 
hands as he may chance to get. It appears to me that we should 
l:^e doing so in this case, unless: wd required the act after full age 
to be of as great solemnity as the original instrument. 

Bayley, J. In Co. Lit 172. a. the distinction is taken, that 
*f an infant may bind himself to pay for his necessary meat, 
drink, apparel, necessary physic, and such other necessaries, and 
likewise for his good teaching or instruction, whereby he may 
profit himself afterwards ; but if he bind himself in an obligation 
or o^her writing with a penalty for the payment of any of these, 
that obligation shall not bind him." 

Per Curiam^ . Judgment for the Defendant. 

(a) 2 H. Bl. 511. (6) 8 East^ 330. (c) 3 Burr. 1794. 
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Plummer and Others against Wildman. Friday 

Jan. 27tfa. 

SSUMPSIT for contribution to a general average for work Where a ship 

and labour, and for money paid. Plea, general issue. At of hervov^gA 

the trial before Lord Ellenborough, * C. J. at the London sittings ^ * aSSthe"* ^^ 

after Trinity term 18 II, a verdict was found for the plaintiffs, ship and da- 

subject to the opinion of the Court upon a case, the material ^!ftam was*?n 

facts of which are as follow : consequence 

The ship Cambridge, of which the plaintiffs were the owners, away^part of 

sailed on the 26 th of April from Kingston in Jamaica^ where the rigging and 

she was loaded, with a cargo for London, consisting of sugars port to repair 

and rum, a part of which belonged and was consigned to the the damage 

defendant by bill of lading deliverable to him in London, he pay- away, without 

ing freight with primage and average accustomed. A day or ^o^IiTd not have 

two after the ship sailed, and while she was in the prosecution of prosecuted her 

her voyage, she was run foul of by a brig, which was una- safely kept the 

voidably driven against her by the violence of the wind and sea: Held that 

weather, by which accident her false stern and knees were of repairs, lo 

broken, and the master was in consequence obliged to cut away ^^l^^ ?*^^ .^^ 

part of the rigging of her bowsprit, and to return to Kingston to ly necessary 

repair the damage sustained by the accident and the cutting ghip°tl) prose- 

away. The ship could not have prosecuted her voyage, nor cute her voy- 

could she have kept the sea with safety, without returning and farther, and of 

repairing. Upon her return the cargo was necessarily relanded unloading the 

and warehoused, in order that such temporary repairs might be purpose of 

done as would enable her to prosecute her voyage, and the p^i^^^e"^** 

master, towards defraying the expences, sold 12 hogsheads general aver- 

3 tierces of sugar, and two puncheons of rum, one of which was m^ster^Tex- * 

part of the defendant's consignment, and was sold for 15/. When pences during 

the repairs were finished, the remainder of the cargo was re- repairing, and 

loaded, and the ship proceeded to London, and delivered it to the reloading, and 
- *^ '■ ' , crimpage,to re- 
defendant and the other consignees. After the ship's arrival in place deterters 

Jjmdxm she underwent a more effectual repair of the damage, ^^^^^ ^^ '^ 
the expence of which the plaiuti£& did not include in their claim [ 434 n 
for contribution, but they claimed in respect of the sums dis- 
bursed by them at Jamaica in consequence of the accident. The 
particulars of the disbursements in respect of which the plaintiffs 
claimed, contained, amongst others, disbursements for pilotage into 
Kingslon on the ship's return ; for surveying and ascertaining the 
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against 

WiLDMAN. 



[ 488 ] 



her cargo to prosecute the voyage; and for so much, and na 
more, the defendant will be liable to contribute. As to the charge 
for the captain's expences during the unloading, repairing, and 
reloading, the ship-owner must bear tlie captain's expences in 
port, and crirapage must be disallowed, it does not come under 
general average. 

Le Blanc, J. I think the necessary expences of repairing 
the ship to make her fit to prosecute the voyage, may come un- 
der the head of general average, but no farther than that. It 
will therefore be a question of calculation in settling the amount 
of general average, how much was absolutely necessary for 
enabling the ship to pursue her voyage, and all beyond that will 
be set down to the account of the ship. The unloading may be 
general average if it were necessary in order to repair the ship. 

Bayley, J. I doubt Avhether the repair of any particular 
damage could be placed to the account of general average, inas- 
much as it is a benefit done to the ship, and if the captain could 
make it a general average, by putting into port to repair, it 
would always be his interest to endeavour to do so. If however 
the repairs were merely such as were necessary to enable the 
ship to prosecute her voyage home, and were afterwards of no be- 
nefit to the ship, such repairs I think would properly come under 
a general average. Therefore deducting the benefit, if there be 
any, which still results to the ship from this repair, th^ rest may 
be placed to the account of general average. 

Judgment for the Plaintiffii. 



Friday 
Jan. 27 th. 



Davies against Hawkins* 



Where a nom- TN assumpsit for goods sold and delivered, and the general 



I 



inadesubscHp- """ issue, there was a verdict for the plaintiff at the London 

tion8,and form- 
ed themselves into a company for brewing ale, Sec. and entered into a deed, by. which it wa* 
agreed that the conduct or the business should be confided to two persons, and the trade carried 
on in their names, and that they should be trustees for the company so far that- the right of 
action for goods delivered should be in them, and all actions for ale, &c. delivered should be 
brought in their names, and all ale, &c. delivered should b^ considered as their property^ &c. 
and that the directors for the time being should have power to regulate the general Diisiiiess of 
the company, and that general quarterly meetings of the members should be holden : Held that 
one person only could not be appointed at a general quarterly meeting, upon the recom* 
mendation of the directors,- to conduct the business in place of the two persons origiiiallj 
appointed under the deed, unless such alteration was made by the consent of, or after notice 
to all the subscribers ; and therefore plaintiff, who had been so appointed withont the content 
of or notice to defendant, who was an original subscriber and executed the deed, could not 
maintain asiampsit for ale of the company delivered to defendant. 
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sittings m Michaelmas ietm 1813, for 16 J/. 145. Ge/. subject to 1815. 
the opinion of the Court on a case reserved, the material facts '^oZvm 
of which were these : In 1807 a number of persons, about 600,. against 
associated together as a company, and made subscriptions, awkins. 
which subscriptions were divided into shares of 50L each, for 
the purpose of establishing a brewery for ale, &c. under the 
name of the British Brewery. The subscribers entered into 
a deed which contained, among others, these provisions : that the 
shares should be transferable, &c. the purchaser executing the deed, 
and binding himself to observe the regulations, &c. contained 
therein ; that a committee to be appointed should have power to 
make rules, ordei-s, and bye-laws, subject to confirmation by 
a majority of the proprietors at a general meeting ; that the con- ' [ 489 ^ 
duct of the business of the brewery should be confided to two 
persons who should be styled brewers, and the trade should be 
carried on in their names, and they should be trustees for the 
company so iar that the right of action for goods delivered should 
be in them, and their names should be used in all actions and 
contracts, &c. and in particular all actions for ale or other ar- 
ticles delivered should be brought in their names, and with that 
view all ale and other articles delivered should be considered as 
their property, and the bills of parcels should be in their names, 
&c. : that the directors for the time being should have power to 
direct and regulate the general affairs and business of the com- 
pany : that a general meeting of the members of the company 
should be holden every quarter. The defendant was an original 
subscriber, and still holds shares, and was for some time a di- 
rector, and executed the deed. At first two persons were ap- 
pointed the brewers, but they having withdrawn, the directors 
recommended to the general quarterly meeting to appoint only 
one, and that the plaintiff should be appointed. The subscribers 
accordingly appointed the plaintiff the brewer, and he has con- 
tinued such ever since. The plaintiff in that capacity delivered 
tQ the defendant, at dififerent times, several quantities of ale 
brewed for the company. No bills of parcels were delivered, 
but the deliveries, as they were made, were entered in a book 
kept by the defendant, upon which was inscribed British Ale 
Brewery. The defendant paid money on account from time to 
time at the counting-house of the brewery, and to the collecting- 
clerks when they called, taking printed receipts, intided, ^^ British [ 490 3 
Ale Brewery," and signed by the clerks who received the money. 
In some instances the receipts were expressed to be for Davies 
Vol. III. K k 
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1815. and Co. The plaintilTs name alone was entered in the books of 
the excise, and he was personally answerable for the duties, and 



DaviEiS 

against all contracts for malt, hops, &c. were made by him in his own 
Hawkins. ^^^^^^^ rpj^^ plaintiflf s name, with the words " and Co.," was 

upon the drays, harness, &c., and the draymen received their 
orders entirely from him. The action is brought with the con- 
sent of the committee* 

The question for the opinion of the Court is, whether the 
plaintiff is entitled to recover ; if the Court shall be of that 
opinion, the verdict is to stand, subject to a reference ; if not, a 
nonsuit is to be entered. 

Pollock for the plaintiff made two points : 1st, that the forma- 
tion and existence of this company was not contrary to stat. 
6 G. 1. c. 18. 5. 18.; because in order to bring it within the 
scope of the statute it must tend to the common grievance of 
great numbers of the subjects ; and the mere circumstance of the 
shares being transferable is not enough to shew that it did so 
tend. And upon this point he cited Rea; v. Webb (a), and Pratt 
v. Hutchinson (b) ; and distinguished Hex v. Dodd (c), inasmuch 
as there the project appeared by the prospectus to be mis- 
chievous. 2dly, which was the only point argued contra. That 
the plaintiff was the proper person to maintain this action. He 
said that if the two brewers originally appointed had continued 
in their office, and caeteris paribus had been the now plaintiffs, 
[ 491 ] there could have been no doubt but that they would have been 
entitled, because the defendant being an original subscriber, and 
party to the deed under the provisions of which their appoint- 
ment was made, and the property and right of action vested in 
them, would have been estopped from averring against his own 
deed that the property and right of action were not in them. 
Then if the two might have sued, it follows that the plaintiff 
may, because it appears that he was substituted by the consent 
of the whole body in place of the two, for the directors who had 
a general superintendance recommended the substitution of the 
plaintiff, and that was adopted at a general meeting. Or sup- 
posing the plaintiff's appointment to be out of the case, still the 
defendant will be liable, because this was a sale made by the 
plaintiff to the defendant, and the defendant has accepted the 
goods, and therefore it shall not lie in his mouth to say that they 
were not the good^ of the plaintifl^ especially where he does not 

(a) 14 East, 406. (6) 15 Eastf 511. -' (c) 9 East^ 516. 
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shew that the company claim them as their property, or tliat he 1815. 
will be answerable to any other person if the plaintiff* does not T 
recover ; on the contrary, it is plain that if he be not answerable against 
to the plaintiff, he is not answerable at all, because the company Hawkins. 
cannot sue him ; and though the plaintiff^ may be accountable to 
them for the monies, that can make no difference to the defend- 
ant. And in Lloyd v. Archbonde (a), and Mawman v. Gillet (fi), 
it was determined that the ostensible person who contracts is the 
proper person to sue, although other persons may have a share 
in the concern. And there is good reason for holding the same 
in this case, for otherwise the defendant will have the goods, [ 492 ] 
and yet be liable to no one for the payment of them. 

Scarlett, contra, urged that it was no reason because the plain- 
tiff^ could not have any other action, that therefore he should 
have this. And it is a decisive objection to this action, that after 
the deed has specified that two persons should carry on the 
trade, &c. and have the right of action, the plaintiff alone has 
been substituted for the two, without the consent or knowledge 
of the defendant ; that being such an alteration in the constitu- 
tion of the company as neither the directors nor the general 
meeting, without the consent of all the subscribers, had au- 
thority to make. If it could be made by any means short of the 
consent of all the proprietors, it could only be by the committee 
for making bye-laws, &c. And he was proceeding, but was 
stopped by the Court. 

Lord Ellenborouoh, C. X It is not stated that the defend- 
ant had any notice of the appointment of one only, or that he 
purchased the ale with a knowledge of any such alteration. As 
to the receipts given in the plaintiff^'s name, they had also the 
words and Q). attached, which indicated that the concern was 
not with an individual only. I really do not feel how to get 
over this objection, however I may be disposed to make tlie 
party pay for what he has had. But here a change has been 
made in the constitution of this company which could not be 
made without the consent of the whole body of subscribers. It 
was such a substituted alteration in its constitution as required 
the assent of all. It does not appear that the defendant ac- 
quiesced or even knew of the alteration at the time of the pur- [ 493 J 
chase. Therefore I am afraid on this point alone it is against 
the plaintiffl 

I . (a) 2 Taunt. S24. {b) Cited 2 Tannt. 325* 

Kk 2 
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against 

Hawkins. 



Lb Blanc, J. It is impossible to assist the plaintiff unless the 
Court could see that this was a contract with him individually. 

Bayley, J. It is stated that the subscribers appointed the 
plaintiff, if by that had been meant all the subscribers, it might 
have made a difference. 

Judgment of nonsuit. 



^^«'^^y» The King against the Justices of the West Riding of 

Yorkshire. 



Jan, S8th. 



' Affidavits in 
answer to a 
rule for a man- 
damus sworn 
l/et'ore a com- 
missioner must 
contain the 
place where 
sworn, other- 
wise they can- 
not be read. 

Upon- a con- 
viction by two 
justices for an 
offence against 
Stat. 17 G. 3. 
c. 56. s, 14., if 
the jastices at 
the time of 
such convic- 
tion make 
known to the 
party con- 
victed his 
right to ap- 
peal, and he 
declines ap- 
peaiinsr, they 
need not go 
on to inform 
him of the 
atcessary 
8t«iM to be 
taken in order 
tu appeal. 

C *^94f ] 

Mmday, 
Jiaf 16th. 



A RULE nisi was granted in last Hilary term for a manda^ 
mus to the justices to enter an appeal and continuances to 
their next general quarter sessions against a conviction by two 
justices of one Mawson^ for an offence against the stat. 17 G. 3. 
c. 56* s. 14. The rule was granted upon the ground, as alleged 
by the affidavit of Mawsorij that the two justices had not made 
known to him, at the time of such conviction, his right to appeal 
to the next general quarter sessions, as required by the 20th sec- 
tion of the act, and that as soon as he was informed of it, which 
was some time afterwards, he gave them notice in writing of his 
intention to appeal, and procured sufficient sureties for trying 
such appeal, but there not being any meeting of the said * jus- 
tices, or of any two justices, before the holding of the next ge^ 
neral quarter sessions, he with his sureties attended at such ses- 
sions, and entered his appeal with the clerk of the peace ; which 
appeal the justices at sessions refused to entertain, on the ground 
that he had not given notice of his intention to appeal at the time 
of his conviction, nor entered into a recognizance, although he 
proved the service of the above notice, and offered to prove that 
his right to appeal was not made known to him as above, and ten-t 
dered his sureties to enter into the recognizance before the jus^ 
tices at sessions. 

Upon the rule coming on in Easter term, it appeared that the 
affidavitiS filed by the justices in answer were dated and sworn, be- 
fore a commissioner of K. B., but contained no place in the jurat 
where sworn ; and a preliminary x^bjection was taken to them on 
that account. On the other side, the case of the Kentiet and 
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Avon Company v. Jones (a) was cited, where an affidavit to hold 
to bail, which was taken before a commissioner, omitted to state 
that he was a commissioner of K. B., and the omission was held 
hnmaterial. 

But pe}' Curiam^ it is the constant practice to state the place 
where the affidavit is taken, by which one medium is affi^rded to 
the Court of referring to their records and ascertaining that the 
person taking it is a commissioner. In the case cited a venue 
was given, where, if the affidavit were false, the perjury was com- 
mitted ; but here non constat that the affidavits were not taken 
on the high seas. To dispense with these forms is only to get 
into uncertainty and mischief, and by a strain of jurisdiction to 
help parties through that which they ought to look to themselves. 
The rule was accordingly made absolute. 

And now the justices returned, that they caused the appeal to 
be entered, &c., and that upon the hearing it was proved to them 
that the two justices did make known to Mawson, at the time of 
his .conviction, his right to appeal to the next general quarter 
sessions, and that Maxvson failed to prove that he gave them no- 
tice of his intention to appeal ; on the contrary it was proved, 
that at the time the justices so made known to him his right to 
appeal, he waived any intention of appealing, by replying to 
them, that he thought he had better pay the penalty ; and that 
Mawson did not at the time of the conviction, or at any time be- 
fore calling on the appeal, enter into a recognizance, &c. Where- 
fore the justices at sessions, conceiving that they had no jurisdic- 
tion, desisted from entering into the merits, &c. 

Holroyd and Stavely took exception to this return, that it was 
uncertain. They said the rule was, that the return to a manda- 
mus shall be disallowed, if it be not certain and positive, for no 
answer can be given to it (i). And here the sessions were bound 
to shew with certainty that the convicting justices did all which 
the law required of them ; therefore it is not enough that they 
have shewn that the justices did inform Mawson of his right to 
appeal, because the law required them to inform him not only 
that he might appeal, but also of the necessity of giving them a 
notice in writing, as well as of entering into the recognizance ; and 
oiF that opinion was Lord Kenyon in B,ex v. Justices of Leeds (c). 
And though it appears that Mawso?i declared before them, that 
he had better pay the penalty, yet that did not dispense with the 
^necessity of the justices going farther, because it was not a waiver 
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of the party's right to appeal, and non constat that if he had been 
informed of the necessary steps to be taken to enforce that right, 
he might not have elected to pursue it. 

Lord Ellenborough, C. J. How could it be necessary for 
the convicting magistrates to proceed, after the party had sig- 
nified to them that he did not mean to appeal? The argument 
is founded upon a supposed necesjsity of engrafting the observ- 
ance of all the provisions of the statute, as they apply to another 
state of things, as was the case of Mea; v. Justices ofLeeds^ into 
this case, where the same reason for their observance does not 
exist All that the statute positively requires is, that the jus- 
tices shall make known to the person convicted his right to ap- 
peal ; they did so, and if he had thereupon gone on to signify 
his intention to appeal^ non^ liquet that they would not als6 have 
proceeded to make known to him the farther steps that were to 
be taken by him ; but why should they do so nugatory an act as 
to inform him what he must do to appeal, and to enforce his 
right, after he had declined appealing, and waived his right. 
Per Curiam^ Return allowedi 

Scarlett and Tindal were for the Justices, 
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Saturday^ 
Jan. ^8Ui. 

Where au in- 
fant bound 
himself ap- 
prentice for 
seven years 
by indenture, 
to which in- 
denture he 
and his master 
were the only 
parties, and 
after serving 
some time, in 
consequence 
of the master's 
running away 
and leaving 
him, procured, 
the indenture 
to be given up 
to him with the 
yearly servant, 
vice, for it was 
he at liberty to 



UPON appeal against an order of two justices, removing 
Henry Henfrey and Mary his wife from the parish of 
Buy ton Lazars to the parish of Mountsorrel^ in the county oi Lei- 
cester^ the sessions confirmed the order, subject to the opinion of 
this Court on the following case : 

The pauper Henry ^ in 1807, being under age, bound himself 
apprentice by indenture for seven years to a person residing in 
Mountsorrel^ the pauper and the master being the only parties to 
the indenture. When the pauper had served about a year, tlie 
master left his house and ran away for debt ; in consequence of 
which the pauper applied to him by letter to give up the inden- 
ture, and with the master's consent the indenture was given up 

master's consent, and afterwards, during the seven years, hired himself as a 
and served a year: Held that he acquired a settlement by such hiring and scr- 
for the infants benefit under the circumstances that he and his (paster should 
put ao end to the indenture. 
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to the pauper by tlie person who had the custody of it; the term 
of seven years not having then expired, and the pauper being 
still under age. The consent of the pauper's mother, who was 
his only surviving parent, was not asked at the time of making 
the indenture, or when it was given up. The pauper, after the 
indenture was given up, and during the term for which the in- 
denture was made, and while he was under age, hired himself as 
a. yearly servant, and served the year in Burton Lazars. The 
Sessions were of opinion tliat the apprenticeship still continued, 
and that the pauper was not competent to hire himself, and there- 
fore confirmed tlie order. 

Dayrell and G. Marriott^ in support of the order of sessions, 
contended that the pauper could not avoid this indenture so long 
as he was within age, upon the principle that all such contracts 
as an infant makes for his benefit are only voidable by him at 
full age; and a contract of apprenticeship is for his benefit. For 
though in Rex v. Hindringham {a) it was argufed, upon a diver- 
sity taken in Co. Lit. 380. b. between matters of record done by 
an infant and matters in fait, that a contract of apprenticeship 
being a matter in fait, may be avoided either within or at full 
age, yet Lord Kenyon protested against its being taken for 
granted that an infant might put an end to a contract, which is 
so notoriously for his benefit, during his minority. And in 
Maddon v. White (5), Bidler^ J., inclined against the doctrine in 
Co. Lit. So in Ex parte Davis {c\ it was determined, not that 
an infant might elect to avoid the indenture at any time, but that 
he might do so upon his coming of age. And if the law pre- 
sumes that a contract of apprenticeship is for the infant's benefit, 
it follows that the doing away such contract must be presumed 
to be to his prejudice, and therefore it would be incongruous to 
suppose that the law will suffer an infant to do such an act 
whereby he may prejudice himself. Therefore in Rex v. Am- 
trey {d) it was held, that if the apprentice be an infant, his master 
cannot discharge the indenture by his consent alone. And if a 
discretion were lefl to an infant to be exercised according to 
circumstances, it would be liable to frequent abuse. Here there 
was no necessity that he should act upon his own discretion, be- 
cause he might have applied to two justices for his discharge {e). 

Lord Ellenborough, C. J. Is not this a case in which it 
was clearly for the benefit of both parties that the indenture 
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fihould be put an end to ? The master had run away, and was 
no longer in a situation to afford instruction or maintenance to 
his apprentice. Therefore if the indenture had continued, the 
consequence must have been that the apprentice would have re- 
mained in a state of ignorance and starvation. If that were a 
state for the benefit of the infant, there would be something in 
the argument. But as it is, the parties have done that for them- 
selves which the magistrates, upon application to them, would 
have ordered to be done, they have discharged themselves of the 
indenture which was burdensome to both parties. Under these 
circumstances I am of opinion that it was competent to them to 
discharge themselves of each other, since the continuance of the 
contract would certainly have been of no benefit to the master, 
and as certainly would have been prejudicial to the apprentice. 
The benefit of the infant is to be regarded, and in looking to 
that one cannot but see that idleness, and the probability of ex- 
treme indigence, were the necessary consequences of continuing 
the indenture, from which the magistrates would have interposed 
to relieve him. I therefore think that we do not indulge any 
mischievous discretion in the infant, when we permit him to re- 
deem himself from such a probable state of indigence and idle- 
ness. Then if this be so, the pauper was no longer precluded 
from entering into another service than while his indenture con- 
tinned. 

Le Blanc, J. In Rex v. Hindringham the master and ap- 
prentice did not consent to the indentures' being delivered up, 
or cancelled. 

Bayley, J. I consider the case of Rex v. Hindringham as 
having proceeded upon the ground that it was for the infant's 
benefit that the indentures should continue. Here we are in a 
case, where it Was notoriously to the prejudice of the infant that 
the indenture should continue ; therefore I think it was in the 
power of the master and infant together, by vacating the inden- 
ture, to dissolve the contract. 

Order of Sessions quashed. 

Marryaty Beauclerk^ and Phillipps were against the order of 
Sessions. 
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May agaifist Wooding. jalTmh 

THE cause was tried, and the plaintiff obtained a verdict, in A term's no- 
Easter term 1811, and no farther proceedings were had cew^whwe 
until last terra, when a rule for judgement was entered, and iudg- there have 
ment was signed accordingly. ceedings for 

Rule nisi in this term to set aside the judgment for irregula- ^"g/®*^"J* ^ 
rity, upon the ground, that there having been no proceedings for 
four terms after the verdict, a term's notice was requisite. And 
rule M. 4? Anju was referred to. 

Curwood^ who shewed cause, denied that that rule applied to [ 501 1 
proceeding after verdict. 

Marry at J contra, insisted, that although the rule did not in terms 
apply to this case, yet there was the same reason for the practice 
as well after verdict as before, the reason being, that the party 
shall not be bound to watch the proceedings for more than a year. 
And he referred to rule C. P. -E. 13 G. 2. which is general, and 
was made to explain an ancient rule, " that in all cases in which 
there have been no proceedings for four terms, &c., the party who 
desires to proceed again, shall give a term's notice to the other 
of such proceeding, &c." 

But per Lord Ellenborough C. J. The reason of the rule 
is this, that while the matter is still in controversy, the party 
should, after so long a lapse as four terms without any proceed* 
ings, have notice, that he may prepare himself, but when the 
matter has passed in rem judicatam by the verdict, the same rea- 
son does not apply. The rule of this court therefore relates 
merely to interlocutory stages of the cause. No instance is stated 
where it has been carried farther, and there is no analogy to aid 
this case. The party may come within four days after the rule 
for judgment, and move, if he has any thing to allege, iii arrest 
of judgment. 

Per Curiam, Rule discharged. 
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Tuesday, CuRLiNG and Others against Chalklen and Others. 

Jan, 3l8t. 

C *503 ] -p|EBT on bond, dated the 21st of July 1810, by Chalklen, 
made by c. ^nd the Other two defendants as his sureties, in the penal 
*i^8 ""wiA '^' ^"™ ^^ 1000/. The plaintiffs set forth the condition in the de- 
condition re- claratioh, which recited that by stat 27 G. 2. c. 38., intituled, 
G^sfc^l' ^^ ^^ ^^^ ^^^ ^^® better relief and employment of the poor of the 
and that c. parish of St. Nicholas, Deptford, and St. Paul, Deptford, and 
fWe\he*date^" for repairing the highways, &c., the churchwardens and parish- 
of bond) was ioners of the respective parishes were, in manner therein men- 
the charch- tioned, directed to choose and appoint one or more fit person or 
^arUr"* "°^ persons to be collector or collectors of the rates to be assessed, 
of i>., in pur- raised, and levied by virtue of the said act in each parish ; and 
sfatute ^coU^ ^^^ ^he said churchwardens and parishioners of the respective 
lector of the parishes were thereby required to take such security of such col- 
be levied and^ lector or collectors so by them appointed, for the faithful account- 
raUed in the ijjor of all such monies as he or they should receive by virtue of 

parish and »/ if 

conditioned his or their office, as to the said churchwardens and parishioners 
account *^**"^^ of the respective parishes, or the major partof them, so assembled, 
often as re- should appear a sufficient security for the monies to be received 
monfesMco*- hy the said collector or collectors, from time to time; and also 
lected and re- recited, that at a * public vestry holden in the vestry-room of the 
by virtue of the parish of iS^. Nicholas, Deptford, on the 18th otjune 1806, to 
B^*' ^h f choose a collector of the several poor rates, or assessments, made 
not accounting and to be made in pursuance of the above act, in the room of 

lectTd'and re-" -^' '^" deceased, Chalklen proposed and agreed to collect the said 
ceived since rates or assessments at sixpence in the pound, whereupon the 

the making of ii_i j*i- j-j •.!. i 

the bond, &c. churchwardens and parishioners did nominate, choose, and ap- 
PJea, that c. point him collector of the poor rates to be levied and raised in 

accounted for * . . ^ ^ 

all the monies the said parish, in the room of the said A. S. ; and the condition 

receWed l^ ^^' ^^^^ ChalkleUa his heirs, executors, or administrators, should 
him before the make up and render to the churchwardens and parishioners at a 

making of the 

bond ; Sdly, that the office of collector is an annual office, and that C. accounted for all the 
monies collected and received by him within the current year of office in which the bond was 
made ; upon demurrer held that both pleas were ill, for by the words of the statute the appoint- 
ment is prospective, to collect future rates, and not retrospective only, and the condition is in 
the words of the statute, without any restraining words ; and it is not pleaded that the office 
was an annual office at the time of making the bond, and if it had been, yet it appears by the 
statute not to be an annual office, though concerning rates which are raised in the course of a 
year. 
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public vestry assembled as aforesaid, and as often as thei*eto re- 1815. 
quired by the churchwardens and parishioners assembled as ^ J~ 
aforesaid, a full, true, and perfect account of all the monies so against 
collected and received by him or them, by virtue of the said act *^"^^*^^''' 
and order of vestry as aforesaid, and of all monies rated or 
assessed, aqd not received, and pay over the monies so by him, 
Chalklen^ collected and received, and remaining in his or their 
hands, to such person or persons as the churchwardens or pa- 
rishioners, or* the major part of them present at a vestry as 
aforesaid, should by writing under their hands authorize and 
appoint to receive the same. And the plaintiffs aver that Chalk- 
ten continued to be collector from the time of making the ob- 
ligation to the 25th of March 1814, during which time he col- 
lected and received on account of such rates, &c. divers sums 
of money, &c., and was on the 5th of April 1814, required 
by the churchwardens, &c. to make up and render his account 
of all monies so collected and received, &c., and so they shew 
for breach his refusing to account, according to the terms of the [ 504 ] 
condition, &c. Whereby an action hath accrued, &c. 

Plea, that after the making the writing obligatory, and before 
the commencement of this action, to wit, on the 13th of May, 
1811, Chalklen did make up and render to the churchwardens 
and parishioners, at a public vestry assembled, a full, true, and 
perfect account of all the monies collected and received by him, 
before the making of the writing obligatory^ by virtiie of the said 
act and order of vestry as aforesaid, and of all monies before the 
making of such writing obligatory rated or assessed, and not re- 
ceived, and did also pay over the money so by him collected and 
received, and remaining in his hands at-the time of the making 
the writing obligatory to the persons authorized and appointed 
by the said churchwardens and parishioners to receive the same, 
according to the form and effect of the said condition. 

2dly. That the said office of collector within the parish is an 
annual office, and that Chalklen did^ when thereto required, ren- 
der to the churchwardens and parishioners a full, true, and per- 
fect account of all the monies collected and received by him upon 
or by virtue of all and every the rates or assessments made and 
assessed under and by virtue of the said act for the said parish, 
within that year of his office, which expired first after the date of 
the said writing obligatory, and of all the monies by tlie said rates 
or assessments rated and assessed, and not received by him, and 
did pay over the same, &c. 

Demurrer. Joinder. 
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1815. Marry at^ in support of the demurrer, argued as to the 1st 

CuRUNo P'®^ ^^^ ^^ bond was prospective as well as retrospective; and 
9gainst as to the.last, that the plea's merely ^alleging that the oflBce was 
r *«5ft^ 1 ^'^'^^^^^ ^^ ^^^ suflBcient, if it appeared by the act of parliament 
not to be annual, which he contended it did. Upon the 1st 
point he said, that there was nothing in the form of the bond or 
. condition, or in the making of it, which necessarily restrained it 
to time past, for it has no words of limitation as to time, and 
though it was made several years after the appointment, that 
does not necessarily restrain it to by-gone years. And it appears 
to be given as a security for the faithful accounting of the princi- 
. pal in the office of collector, which office, by the provision of the 
act of parliament, is prospective, viz. to collect rates to be levied^ 
, and is so stated in the recital of the condition ; and it is unlimited 
in its duration, and holden durante beneplacito, to be terminated 
only by the death, removal, or refusal to act, of the person ap- 
pointed. And therefore the obligation shall be taken to be for 
so long as the office may continue, as well before the making of 
the obligation as after, which is the only security that the parish 
are authorized by the act of parliament to take. Upon the 2d 
point he said, that it followed in part from what had already been 
$bewn, that the office could not be an annual office, for if it was 
indefinite as to its duration, it followed that it could not be an 
annual office. But that would more fully appear by a farther 
consideration of the act of parliament. For the act (a) authorizes 
. the churchwardens and parishioners, from time to time, to re- 
move the person appointed, an4 appoint another, so that it is at 
the pleasure of the parish whether the office shall endure for more 
or less than a year. They may remove and appoint from time to 
r ^QQ 1 time^ it is not said they may do so on any fixed day, which re- 
curs annually; whereas the act(i) prescribes that the appoint- 
ment of governors and directors shall be on the Tuesday in Easter 
week yearly. So that an inevitable conclusion arises, not only 
firom what the act has omitted to say in one clause, but from what 
it has said in another clause, that the office of collector was not 
intended to be an annual office. And ih all the cases upon this sub- 
ject, where the obligation has been restrained, there has been some* 
thing to shew that the appointment was for a limited time only, 
which has been shewn either in the recital, as Lord Arlington v. 
Merricke (c), and Liverpool fVc^er-xioorks v. Atkinson {d) ; or by 

(o) Sect. 6. (6) S, 10. 

(c) 3 Sound. 411. (d) 6 East, 50r. 
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pleading, as St. Saviouf^s Soutkwark^ v. Bostock {a) ; or by the act 1815# 
of, parliament, as Hassel v. Long (J). But in this case'dierei^ CtTT 
nothing either in the recital, or by pleading, to shew the office BgmuM^ 
to be annual, and the contrary is shewn by the act of parliaments Chalkle«. 

Scarlett^ contra, argued that the obligation was not to be ex- 
tended to any rates to be assessed after the date of it, or at all 
events, not to any rates to be assessed after the current year of 
office in which the obligation was made. At first he said that 
the rule was, not to enlarge the construction of obligations of 
this sort against the surety, but to construe them strictly. Now 
although in the recital it is expressed that the parish appointed 
him collector of the rates to be levied^ prospectively, yet that is to 
be restrained by the words of the condition, which are retro- 
spective only, viz. for his accounting for all the monies so collected 
and received, and rated or assessed and not received, &c. ; so that r 597 T 
by the express terms of this condition, if he accounted for monies' 
then received, or then rated and assessed, the condition would 
be satisfied, and it could not use more apt words to shew an in- 
tention to confine it to time past. On the other hand, if it had 
been meant to extend it to time to comej how eaisy would it have 
been to have added words to denote future assessments. As 
there are none such, the Court will not extend the words of the 
condition, beyond their fair import, to future assessments, but 
will consider, as they did in Hassel v. Long (c), that the conse-^ 
quence of giving them a more enlarged construction would be of 
so grievous a nature, as to require more clear and certain wordisf 
than are to be found in this instrument. 2dly, Although the 
clause which empowers the parish to appoint collectors, does not 
specify that they shall be appointed for a year, yet it must be re- 
membered that the rates, for the collecting of which they are to' 
be appointed, viz. the poor and highway rates, cannot lawfully 
be made for, a period beyond a year; and it is remarkable that 
the very clause which authorizes their appointment, enables 
them to act in the same manner as overseers of the poor may^ 
for re^jovering the poor rateis, so that their office seems to havef 
been substituted for the office -of overseers of the poor, in respect 
of the collecting of the rates. And in another clause {d), the 
rates are directed to be levied in such manner as the rates made 
for the relief of the poor by the 43 Eliz. So that coufding all 

(o) 9N,R. 175. (6) Ante, vol. ii. 363. 

(c) Per Lord EUenbonmgh, C.J. ante, vol. ii. 370. (d) S. 8. 
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1815. these provisions together, it appears that the collector, though 
Curling ^^ *^ "^^ named in the act an annual officer, yet is ^appointed in 

against respect of rates which may not exceed the compass of a year, 
Cbalklen. ^^^ jg substituted in place of annual officers, and directed to levy 
^ -• in the same manner as rates made by annual officers are directed 

to be levied. His authority also must be derived from the suc^ 
cessive sets of overseers under whom he acts, and his being ap- 
pointed collector of rates to be levied and raised^ is sufficiently ex- 
plained, by considering that several rates may be and usually are 
levied within, the current year; but those words do not neces- 
sarily import, as was said by the Court in Hassel v. Long (a), 
that the duties should be collected by him after the expiration of 
the current year. And as to the argument from the appointment 
of governors and directors, the answer is, that theirs was a new ap- 
pointment; and where anew appointment is directed to be made, 
it is necessary to particularize for what time it shall be made, 
but there is no such necessity where one appointment is substi- 
tuted in place of another which is already limited. 

Lord Ellenborough, C. J. We need not trouble the learned 
counsel in reply. I think it is clear from the act of parliament, 
and the condition of this bond, that it was intended to be given 
as a security for the faithful accounting of the principal for the 
time prior to that when the bond was executed, and also for the 
whole period of time after the execution of the bond, duriqg 
which he should continue in the office of cpUector. The words of 
the condition are, ^^ that he shall render to the churchwardens and 
parishioners, at a public vestry, &c.and as oftsn as thereto required, 

r 509 1 ^^* ^ ^U' ^^"^9 ^^^ perfect account of all the monies so collected 
and received by him by virtue of the act;" that is, referring to 
the act, such collections and receipts as the act shall authorize ^ 
<^ and of all monies rated and not received, and pay over the 
monies so by him collected and received, and remaining in bis 
hands/' &c. Therefore the condition is perspective, taking its 
commencement from the date of the obligation, and including the 
whole period of his continuance in office. The words of ^e 
condition are borrowed from the act of parliament. It has been 
said, however, that this is, a case of hardship, as against, the 
surety, and that this is an annual office, and therefore the obli- 
gation of the surety shall not be extended beyond the proper 
period of the office. Certainly, if I saw that it was properly aa 

(a) Ante, vol. ii 370. 
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annual office, I should have been inclined to yield to that argu- 1815. 

ment ; but it has been truly observed, that under the 10th sec- 7 

don of the act, where it was intended that the governors and di- agaimt 
rectors should be appointed annually, the act provides empha- ^halklbw. 
tically for such their appointment, that it shall be on the Tties^ 
day in Easter week yearly. But I find no such provision in the 
case of the collector : I find nothing to shew that his appointment 
is to have an annual commencement, or is to teitninate at the ex- 
piration of a year; on the contrary, the parish have a power of 
removing him within the year. I cannot, therefore, engraft words 
of limitation where the act has not used them, and where the 
reason of the thing does not seem to require it. Here is a 
duty not limited by the act to a year, so that it shall extend to 
that period and no longer, but a continuing duty on the party so 
long as he shall remain collector, without regard to any defiiiite 
time, though it may be that the rates which he is to collectare in [ 510 ] 
form limited to a less or not a greater period than a yean It ap- 
pears then that there^ is nothing on the face of the act of parlia- 
ment, nor of the condition, directly or indirectly, to limit the 
period of office to a year* Therefore the obligation of the surety 
cannot be so narrowed ; it is indefinite in its language, relating 
to a period before and after. As to the allegation of the plea 
that this is an annual office, I consider that as impertinent The 
allegation should have been, that it was an annual office at the 
time when the obligation was made ; but that would not have 
been supported by the act 

Le Blanc, J. When the nature of this appointment, and the 
view, with which the act of parliament was passed come to be 
considered, the Court, I think, cannot hold that the legislature 
intended the appointment to be annual. For the act recites that 
the monies were before collected by the surveyors of the high- 
ways, which being an office of burthen, and imposed upon them, 
occasioned great deficiences annually in the monies ; and for 
remedy thereof, it provides for the appointment of a person to 
collect, with a salary^ in lieu of those persons who used to come 
into office annually. Therefore I think the argument fails, that 
because in some respects the collector is to be the deputy to 
annual officers, he must be an annual officer himself; because it 
appears that his appointment was made in order to remove the 
inconvenience of having an annual officer to collect Nor does 
he derive his appointment from annual officers, but under the 
vestry who are authorized by the act That brings it to the ques- 
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tion, whether, by the terms of the condition, these ^sureties be- 
came sureties for his accounting for monies collected and received 
both before and after the date of the bond. Now in answer to 
that, it seems enough to say that the form of the bond is ac- 
cording to the form prescribed by the act, which clearly had in 
view a prospective collection. 

Batlet, J. I cannot see any thing in this act which imports 
that the office is to be an annual office. The reason why over- 
seers of the poor, and surveyors of highways, are annual officers, 
is because no remuneration is attached to their offices, and they 
are imposed upon them, and are burdensome. But there is 
nothing in the nature of this office which affi>rds any reason why 
it should not continue for a longer period than a year. The 
only cases of its termination, which I find contemplated by the 
act, are death, removal, or refusal to act. Then upon the ques- 
tion, whether the obligation is prospective or retrospective only 
there is nothing in the recital to shew it retrospective only ; and 
if it had not been intended to go along with the office, one should 
have expected words in the condition to restrain its effi^ct. But 
the words in the condition are the very words of the act. I have 
collated them, and find them precisely the same. Therefore it 
must be intended that they were meant to be prospective the 
same as th^ act 

Judgment for the Plainti£&. 
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Feb. 2d. 

Deyise of 
lands to £. B. 
for life, with 
power to 
charge the 



Wright and Others against Barlow and Others. 



UPON a case sent firom Chancery £or the opinion of this 
Court, the question was upon a devise and power, whether 
the power was well executed. The devise was of all the testa* 
nme'^ b^ai^ tor^s lands to EUzabeth Barlono for life without impeachment,, 
jeedordeeds, ^^j^g^^^j^ remainders over, and the power was to £. A, after sbe 
writiiils, OD- should be in possession, to charge the same with not exceeding, 
and 8«il, at' 4000/. 1y any deed or deeds^ writing or xaritingSy ttnder her han4 

inUdb>iftw9 
•r More wU- 

sestet, or by will, 6ce,y and for secnrinft^ the raisin; and payment of the charge to Kniit an^ 
appoint the derised premises to tmstees, 6cc. : Held that the power was not well execoted 
by deed charging the premises with a snm of money, and for securing the same demistag 
tikm for a tenn ; snch deed being signed, sealed, and deliTered in the presence of two wit- 
nesses, bat the attestation indorsed on the deed and subscribed by the two witnesses, ex- 
pressing only that it was $eaUd and Mitered in their presence. 



IN THE Fifty-fifth Year of GEORGE III. 512 

and sealy attested by two or more witnesses^ or by her last will in 1815. 
writing, or any writing purporting to be her last will, to be wright 
signed) sealed, and published in the presence of three or more againBt 
witnesses, &c. And for the better seciuring the raising and pay- ^^^y* 
ment thereof it should be lawful for her to limit and appoint the 
devised premises to trustees for any term of years, redeemable on 
payment of the monies to be so charged, with interest, &c. E. B. 
became tenant for life, and by indenture reciting the power, and 
in execution thereof, and declared to be under her hand and seal, 
attested by the two persons whose names were intended to be 
tkereon indorsed as witnesses to the execution thereof^ charged 
the premises with 2000/., &c. and £br the better securing the 
raising and payment thereof, demised and appointed the prembes 
to two persons for a term of 1000 years, &c. This indenture was 
signed, sealed and delivered by E. B. in the presence of the 
witnesses whose names are indorsed as witnesses to the execution. 
The memorandum of attestation indorsed is thus : ^^ Sealed and 
delivered by the within-named Elizabeth Barlow j in the presence [ 51S ] 
of James Bawen. James HillJ* 

The question was, whether the power was well executed by 
the indenture. 

Sugderty in the last term, contended that it was, and he ad* 
mitted that if the Court adhered to their recent decision in Doc 
V. Pec^ch {a\ and he should not succeed in distinguishing the 
present case, the power was not duly executed. But he sub- 
mitted, that the rule laid down in that case, and in Wright v. 
Wakeford (i), which required that where a power is to be ex- 
ecuted by deed, &c. under hand and seal attested by witnesses, 
the attestation should contain the word signed^ as well as sealed 
and delivered^ was not the correct rule. Such a power, so cir- 
cumscribed, according to the grammatical construction of the 
words, only means that the deed should be attested, and does not 
even require that the witnesses should sign, muqh less does it 
that they should sign any specific form of attestation. And this 
consideration perhaps has not been sufficiently adverted to, that 
the attestation is always deemed to be a part of the deed itself; 
it is incorporated in it, and accounted as part of the deed in the 
payment of the stamp duty, and therefore the whole together 
forms one integral deed. So that here, as in the body of the 
deed it is declared, that it is under her hand and seal attested 

(tf) Ante, vol. ii. 5T6. (6) 4 Tmtnt. SIS. 

Vol. III. L 1 
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1815. by the two witnesses, and the attestation must be coupled witfr 
Wright ^^^ body of the deed, there appears to be a sufficient compliance 
against with the power. Besides, if it stood alone, how does the common 
ARLow. attestation of "sealed and delivered" exclude the presumption 
[514? ] that it was also signed in their presence? Above all, it is most 
important to consider that the strict rule established in those 
cases will overturn all the decisions upon the statute of frauds. 
For that statute {a) requires that all devises shall be in writing, 
and signed by the testator, and shall be attested and subscribed 
by the witnesses in his presence ; yet in the construction of those 
words it has been determined, that an attestation of " sealed and 
delivered," without the word signed, is sufficient (5) ; and in like 
manner an attestation has repeatedly been holden to be well 
enough, though it omit to state, that the witnesses subscribed in 
the devisor's presence {c). Comparing the language of this power 
with that of the statute, it is impossible to say that it requires a 
more strict attestation than the statute, the very reverse being 
the case. Therefore to hold to Doe v. Peach will be to overrule 
all the decisions upon that statute. And the stat. 54 G. 3. c. 168. 
does not iSemedy the inconvenience of the decision in Doe v. Peach, 
for the statute is only retrospective. But taking Doe v. Peach 
to be the governing case, the present is capable of distinction ; 
and a slight difference, considering the nature of that case, will 
be sufficient to take it out of so strict a rule. Now the difference 
is, that here the power gives two distinct authorities ; for beside 
the power to charge, there is also a power to limit a term for se- 
curing the charge, and the formalities to be observed in the ex- 
ecution of the first power are not required in the last, so that 
doubtless the last might be well executed by a simple note in 
r 515 ] writing unattested. And to this point are the cases of JFzVagfrflW 
V. Fauconberg {d), Lestraiige v. Temple {e\ and Hardwin v, 
Warner (/). 

Lord Ellenborough, C. J., observed, that the last point was 
not made a question for the opinion of the Court, but simply 
whether the power was effectually executed by the indenture. 
And as to that, after inquiring whether Doe v. Peach had been 
decided before this case was directed, and being answered in the 
negative, his Lordship said that the Court felt themselves bound 

^la) 29 Car. 2. c. S. «. 5. (6) Trinmer ▼. JocfesM, 4 Btcm. £. L, ISXK 

(r) HakdB y. James^ Com. R, 591. Cro/t w, Pawlet, 2 Str, 1109. Briee T. 
gmUh, WiUtay i. 
{d) FHzgib. 207. 3 Bro. P. C. 543. (f ) 1 Keb. 358. (/) Noy, 79. 



Baulow. 
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by that decision. If it was thought fit to agitate the question 1815. 
farther, it should be brought before a: court of error; for without wrioht 
the assistance of the other Judges he should not be inclined to ^s^[^t^ 
overrule a decision, which the Court, upon the authority of a 
like decision in another court, had so recently come to, and that 
not without reluctance. 

Holroyd was to have argued contra. 

The following certificate was sent : 

We have heard this case argued by counsel, and are of opinion 
that the aforesaid power given to the said Elizabeth Barlow was 
not duly and effectually executed by the said indenture of the 
20th oijanuaiyy 1781. 

. ElXENBOBOUGH. 

S. Le Blanc. 
2d February^ 1815. J. Bayley. 



Doe, on the Demise of Jackson, against Rams- [ 516 ] 

BOTHAM. ^^55: 

EJECTMENT for a house and garden and other premises, ^^J^'^*^^^^^^' 
' tried befoi^e Heath, J., at the last Suffolk assizes ; and there and garden to 
was a general verdict for the plaintiff subject to a case reserved, ^'^o^^'*"*" 
the material facts of which were these : book-debts, 

The defendant commenced the occupation of the house and ^"^^ ^^^^j f^^, 
garden as tenant to the lessor of the plaintiff* from year to year, niture thereto 
from old Michaelmas, 1800^ and of the other premises from old i^^^^ltof 

Michaelmas, 1801, and had notice to quit the whole at old hit debt$, kga^ 
_ _. _ , r^. , n ,1 J J ^^'9 *<5. only 

Michaelmas, 1813. The defence as to the house and garden passes an es- 

was this, that one G. Ashley being seised thereof in fee in 1761 ^^^^^Intrnf 
devised them to his srrandson W. Lamham. with all his stock, shew his land- 
book-debts, household goods, and furniture whatsoever thereunto an'^gnj^n * 
belonging, q/ier payment of his debts, legacies, &c and then be- ejectment 
queathed several legacies. The testator died in 1768, and against him 
JV. Langham conveyed the house and garden in fee to the lessor {*y J^® ^*"*'' 
of the plaintiff*, and died in 1811, after whose death the defend- 
ant did not pay any rent to the lessor of the plaintiff! And it 
was contended at the trial, that the title of the lesisbr of .the 
plaintiff* as to the house and garden determined by the death of 

L12 
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1815. W. Langhanij inasmuch as W. L. took under the devise but an 
j^^g estate for life. 

against And SO the question for the opinion of the Court was, whether 

'snl^.' the verdict should stand for the whole premises, or should be en- 
tered lor the defendant for the house and garden. 
[ 517 ] HullocJc for the plaintiff, admitted that after the decision in 

Moor V. Denn (a) he could not contend that the devisor intended 
to pass a fee to fV. Langkam by reason of the words, " after pay- 
ment of his debts, legacies, &c." In Moor v. Denn words of the 
same import were used, viz. " after payment of my debts and fu- 
neral expences ; " and it was held that only a life interest passed ; 
and the same was holden in Dickins v. Marshall (i), where the 
words were similar to the present But he submitted, that as 
the defendant had occupied and paid rent as tenant to the lessor 
of the plaintiff for several years, he was not at liberty to contro- 
vert his landlord's title. 

Lord Ellenborough, C. J. The case of Moor v, Denn was 
much considered in this court (c), and went into the Exchequer 
Chamber (^), and afterwards into the House of Lords. 

Bayley, J. The rent was paid during the continuance of the 
life estate. It was competent to the defendant to shew his land- 
lord's title at an end. There is authority for that {e). 

Per Curiam^ Judgment for the defendant 

as to the house and gar- 
den, and for the plaintiff 
as to the rest 
Best was for the defendant, 

{a) ft B. if P. 247. (6) Cro. Eliz. S30. 

(c) See 5 T. R. 558. 6 T. R. 175. {d) 1 B, if P. 558. 

(f) See England v. Slade, 4 T. JR. 682. 



L 518 ] Roe d. Fetbh and Eliza:q£th his Wife against XUw* 

Fridaiy^ 
Feb. Sd. 

Devise of /< an T?J|;CTM!ENT. Plea, not guilty. At the trid before IXzfli- 
to^ii.*B^dariDg ^^ y^i •'•> ^^ ^® ^^^ -^^^^ assizes for CbmvDoZ^ there was a 

her natural 

life, and after lier death to f. B;, hia heirs and astigoa, and for want of heirs begotteD hij 
T. B, to M. B. and ^. JB., excipi. 20/. to be paid out of £.'s pwrt <tftkt land$ to M. B." Held thai 
Jf. and JB. J3. took wily for life. 
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verdict for the plaintiff, subject to a case, the material facts of 1815. 

which were these : ~ 

Roe 

Maty Hender being seised in fee of the premises in question, aguinxt 
by her will, dated 11th Aprils 1757, after giving 5s. to Thomas ^^^' 
Hender then her heir at law, &c. and an annuity of 205. to her 
sister Joan Combe for 1 3 years, chargeable on her lands in TV^n- 
homCi devised as follows : " Item, I give unto my sister Ann 
Bant all my lands and tenements in Trenhorne in Lemannick 
aforesaid . (being the premises in question), and elsewhere, during 
her natural life, subject to the annuity aforesaid ; and from and 
immediately after her death I give, devise, and bequeath all my 
said lands in Trenhorne aforesaid unto my nephew Thomas Banty 
and to his heirs and assigns ; and for want of heirs begotten by 
the said T Bant^ I give the said lands in Trenhorne aforesaid 
unto my two nieces Mary Hender Bant and Elizabeth Bant, ex^ 
cept 20/. to be paid out of Elizabeth's part of the lands to M. H 
Bant" The devisor died. Afterwards Ann Bant the sister 
died ; and Thomas Bant the nephew entered and died without 
issue. Mary Hender Bant married and died leaving issue. jB/i- 
zabeth Bant survived Mary Hender, and died, leaving the de- 
fendant her son by her husband G. Daw. Elizabeth the wife of 
the lessor of the plaintiff is the heiress at law of the devisor. And 
the questions were, 

1st, What estates M. H. Bant and E. Bant respectively took [ 519 ] 
under the will. 

2dly, Whether they took as joint tenants, or tenants in com- 
mon. 

Burroughj for the plaintiff, contended, that the two nieces 
took no more than a joint estate for life. And he observed that 
there was an absence of all circumstances to denote an intention 
in the testatrix to pass a fee by the particular devise in question ; 
for the will has no introductory words indicating an intention to 
dispose of all her estate, neither is the particular devise in words 
descriptive of her interest in the lands, but merely of locality, 
viz. " all my lands in Trenhorne," &c. And the testatrix has in 
two instances expressly used words of limitation in devising these 
lands, 1st, to her sister for life, and, 2dly, to her nephew, his 
heirs, and assigns; it would therefore be singular if, knowing 
how to use words of limitation, she should be supposed, where 
she has used none, to have intended to limit a fee. If it be ar- 
gued that the exception of 20Z. to be paid but of one niece's part 
of the lands imposes a charge upon her in respect of the land, 
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1815. aiid therefore, according to the rule in such cases, the testatrix 
j^^jg shall be deemed to have devised a fee, such an argument is capa- 

against ble of two answers; 1st, that this is not a personal charge on her 
^^* in respect of the land, but an exception out of the thing devised, 
the payment of the charge being to precede the estate ; and there- 
fore this is not within the reason of the rule in Collier's case (a), 
or Doe v. Richards (6). Another answer is, that there is no pre- 
[ 520 1 tence for saying that the exception out of the estate devised to one 
niece, supposing it could be considered as giving her a construc- 
tive fee, could be meant to have the effect of enlarging the estate 
of the other niece, and yet as both take jointly, it follows that if 
one is to be deemed to take a fee the other must also. And in 
that case, if JB. had died immediately after the devisor, the other 
niece would not have had the 20/. at all, which it is clear the de- 
visor intended she should have in all events. Wherefore the true 
construction is that they take jointly for life, with an exception 
out of the share of one. If it be doubtful the heir at law shall 
not be disinherited. 

Giffbrdf contra, submitted that the two nieces took a fee, 
whether jointly or as tenants in common was immaterial. And 
he denied that the will was without circumstances to shew an in- 
tention to pass a fee ; for 1st, there is a legacy of 5s, given to the 
heir at law, and next, where the testatrix intended a life estate 
only, she has expressed it ; as in the devise to her sister ; if 
therefore she intended the same to her nieces, why did she not 
also express it ? And to this effect Wilmoty J., argues in BaddeUy 
V. Leppinguoell {c\ " He devises," says he, " to C. expressly, for 
and during the term of his natural life, &c. but in the devise to 
S. he omits the words for and during her life, which words it 
must be supposed he would have inserted, if he had intended to 
give her only an estate for life, because he had just before done 
so in the preceding devise to C" And therefore he concludes 
[ 521 ] ^^^ " ^^ '^ plain that by giving it to her generally, without any 
such restrictive words, as he had before added, he meant to give 
her the absolute property." The same argument was adopted by 
Lord Kenyon in Andrew v. Soutkouse (d). Also it must be ob- 
served that this is the ultimate devise, there is no residuary de- 
vise. Then from the exception of 20/. to be paid out of one 
niece's part of the lands an intent is to be collected to pass a fee. 

(tf) 6 Rep. 16. (b) $T,R. S66. 

le) S Burr. 1541. (4) 5 T. R. «94. 
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For it was not meant as an exception out of the thing devised ; 1815. 
such an exception in a grant would be void (a), because there j^ 

cannot be an exception of a thing certain, out of a thing parti- afcoinst 
cular and certain ; and for the same reason it would be void in ^^' 

a devise ; it is therefore a charge out of the estate, and the rule 
is that a charge to be paid out of the rents and profits shall not 
enlarge the interest, aliter, if it be upon the person or out of the 
estate. And therefore in Doe v. Richards (J), " my legacies and 
funeral expences being thereout paid" was held to pass a fee. The 
same was holden in Freak v. Lea (c) ; and in Merson \.] Black- 
more (d) it is laid down that " where a gross sum is to be paid out^ 
of the lands, it gives a fee to the devisee of those lands." So 
Doe y. Snelling [e) " after having thereout first paid my debts," 
&c. carried a fee ; because it was said the devisee was to pay the 
charge out of the land. In like manner here " to be paid out of 
Elizabeth* s part of the lands'' imports that she must first take the 
interest in the lands, in order to pay it out of her part. And 
that differs it from Denn v. Meller {f\ where the land was de- 
vised only after payment of debts. And as to the argument that [ 522 j 
if jE. takes a fee the other niece must also take a fee, which could 
not be intended, this was clearly intended, that she should take 
as large an estate as E, whatever that might be, and 20Z. more. 

Lord Ellenborough C. Jt If we were allowed to form 
conjectures upon a subject of this sort, it might be a very pro- 
bable conjecture to form, as the learned counsel has contended, 
that this testatrix, after having carved out a life estate in these 
lands, and an estate tail by implication, when she came to make 
the ultimate devise, conceived that by using general words she 
was disposing of the absolute property. For testators, as it has 
been observed both by Lord Mansfield and Lord Kenyon^ often 
take no distinction between what is sufficient to pass an estate of 
inheritance, or a mere chattle interest, but think that the same 
words which will pass the one are sufiicient to convey the other. 
But the rule of law will not permit the inheritance to be so dealt 
with, and unless there are words of limitation, or some other 
provisions or expressions to indicate an intention to pass the fee, 
the rule of law Says that no more than an estate for life shall pass. 
Now the main argument in this case has been upon the provision, 

excepting 20/. to be paid out of Elizabeths part of tlie lands, 

• 

{a) See Co, Litt, 47. a. 2 RoU Ah. 454. pi 2. 7. (6) 3 T. R. 356- 

(c) 2 Lev, 249. (d) 2 Atk, Ul. (0 5 East, 87. 

(/) 5 T. R, 558. 6 T. R. 175. 1 B.^ P. 558. 2 B. ^ P. 247. 
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1815. which, it has been contended, is a charge to be paid out of the 
K«i»r lands, and therefore a fee shall pass; and I agree if it be a charge 

gainst to be paid out of the lands in the hands of the devisee, the argu- 
ment is good. But it appears, I think from Denn v. Moor^ as 
well as from the principle on which* jDo^ v. Richards was de- 
C 523 ] cided (a), that in this case a fee does not pass, because this is 
not a charge upon the estate in the hands of the devisee. The 
devise is of the lands to her two nieces M. and £., except 20/. to 
be paid out of £.^s part of the lands to M.: as if the testatrix had 
said, I give the lands to my nieces equally, except in this re- 
spect, that before E. shall take any beneficial interest in her part, 
Af. shall have out of it 20/., or, in other words, E. shall have her 
moiety minus 20/. It is therefore a charge antecedent to the de- 
vise, not a devise upon condition of paying, as in Collier's case; 
it is collateral to the interest of the devisee ; except indicates that 
M. shall take the 20/. independently of any interest in E. And 
therefore this case is borne out, as it seems to me, by Denn v. 
MooTj which was first decided by this Court, afterwards went to 
the Exchequer-chamber, where that decision was reversed, but 
was finally re-established in the House of Lords, with the con- 
currence of the Judges who had reversed it in the Exchequer- 
di/amber. So, in this case, I think that E. took no more than 
a life- estate, and consequently neither did ikf. take more^ I 
agree with the argument that if E. had taken a greater interest, 
M. the more favourite object, would have taken also. 

Le Blanc, J. If the rule of law, as it regards a devise of 
lands, had been, that where a testator devised a chattel interest 
by general words, and afterwards devised his lands, without mak- 
ing any alteration in the words, an absolute interest in the lands, 
the same as in the chattle, should pass, perhaps it would have 
better satisfied the intentions of testators. But that is not the 
[ 524 ] rule of law, and we must now take it, that where there is a de- 
vise of lands generally, without words of limitation, it will convey 
only a life estate, unless it be accompanied with a charge on the 
devisee, or on the lands in his hands. Then the only question 
is, whether this was meant to be a personal charge on the devi- 
see, or on the lands in her hands. And I think that Doe v. 
Moor determines that question, because the words of that will, 
though not precisely the same as the present, were as strong as 
the present to import that it thould be a charge on the devisee, 

(«) Sf e S T. A. 56f , 5. per Lord Kenynn. 
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and yet it was held otherwise. Here the words are, ^ except 20/. 1S16. 
to be paid out of Elizabeth's part of the lands to M. .•" the will ~ — 
does not say, ^^ to be paid out of that part of the lands which E. against 
shall first take," nor "to be paid by JE.:" therefore I consider l^^^w. 
the words as tantamount to " after payment of 20/. to JIf." If 
so, I think it is better to adhere to a case which has been delibe- 
rately considered and determined, than to rely on a very slight 
variance of expression in order to get out of the rule of law. 

Bayley, J. I agree to the rule that unless there be words of 
limitation to denote the quantum of interest, or to charge the de- 
visee, or the lands in the hands of the devisee, a fee does not 
pass. That I consider as determined in Doe v. Mootf and many 
other cases, and particularly in Doe v. Clarke (a), where, though 
legacies were charged on the land, yet it was held clearly not an 
estate in fee. In this case I find nothing to make the 20/. a 
charge on E. the devisee, or on the lands in her hands, but it is 
a charge on the lands in whatsoever hands they may be. The 
words neither import a charge on the person nor on the interest [ 525 ] 
which she takes. In Andrews v. Stndhouse it was clear that the 
payment was charged upon the person of the devisee. 

Judgment for the plaintiff. 

(«) 2 N. R. 343. 



Banks against Bra:nd and Another. r^bu. 

REPLEVIN. The defendants make conusance as bailifi& of Proceedings 
the commissioners appointed by stat. 50 G. 3. c, 39. stayed after 
(inclosure act) under a warrant of distress for non-payment of conusance and 
several sums of money ordered by the said commissioners to be upon payment 
paid by the plaintiff by virtue of the said act. The plaintiff ^^j^j^'^'^nd dil 
pleaded several pleas in bar. Afterwards a rule was obtained by tress, and re- 
the defendants to stay proceedings upon payment of the costs of Se^i^yedne up 
the action, and distress, to be taxed by the Master, and upon the replevin- 
delivering up the replevin bond to be cancelled. cened^he^e"" 
jE. Alderson shewed cause, and relied upon Hodginson v. being no spe- 
Snibson (6), where the Court refused to stay proceedings in re- 
plevin upon payment of costs on the application of the defendant, 
although the declaration was general, and did not assign special 

(/>) ZB.if P. 603. 
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1815. . 

Banks 

against 
Brand. 

[ 526 ] 



damage. So 8 Mod, S79. Anon, the defendant justified damage 
feasant, and the Court took the distinction, that if you bring in 
what is due on the replevin bond, proceedings shall be stayed, 
but if it is to stay proceedings on payment of what is due for 
damages, it shall not be granted, for the Court has no rule to 
guide them in such a case ; but otherwise for rent, for that is 
certain. 

But pdr Curiam, The plaintiff has got his goods again, and 
does not make any claim in respect of special damage for the de- 
tention. In other cases, as in trover, it is a matter of course 
upon the goods being restored to stay proceedings, unless the 
plaintiff will elect to proceed for the special damage. And here 
there seems to be no difference. 

Rule absolute on the terms 
prayed in the rule, to- 
gether with the costs of 
replevying {a), 
Robifisonj in support of the rule, mentioned Pickering y, 
Truste {b). 



(a) Le BUmCf J., had left the conrt. 



(6) r r. R. 53. 
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Saturday 
Feb. 4th. 

Where certain 
persons and 
their sncces- 
sors were au- 
thorized, by 
act of parlia* 
ment, to make 
a river navi 



The King against Kerrison. 



INDICTMENT for not repairing a bridge, which set forth 
that by stat 22 Car. 2. intitled, &c. certain persons and 
their successors were appointed Commissioners for making navi- 
gable the river Waveney^ from Bcccles to Bungay^ and for that 
g*^^ purpose to cleanse, &c. and to cui^ dig, or tise the ground or soil 
the'soil^of*^"* ^ "'^•^ i?er507w^ the making, enlarging, straightening, or alter- 
persons for i'^g ^^^ channels of the river, or for the making any *new channel, 

new' Chanel, ^^' ^^ ^*^^ ^^^^^^ necessary for making the river navigable. 
&c. by virtue And that for defraying the charges thereof it should be lawful 
cnt'^throVgh^a ^^^ *^ undertakers to demand and take rates for the carriage of 

highway, and 

rendered it impassable, and a bridge was built over the cut, over which the public passed, 
and which had been repaired by the proprietors of the navigation : Held that the proDrietori. 
and not the county, were liable to repair. f f * » 
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€oals, &c. conveyed by any boat or vessel between Btmgay and 1815. 
Becclesy &c. And tliat by virtue of the said act a certain navi- The Rimg 
gable channel was by the undertakers cut and dug through and against 
over a certain ancient common king's highway, in the parish of 
Ditchingham^ in Norfolk^ leading from Btmgay to Beccles, for 
horses, carts, carriages, &c. and that by means thereof the said 
highway became and was stopped up, and rendered wholly im- 
passable, and that the undertakers have maintained and con- 
tinued, and still do maintain and continue the said channel for 
the purpose of the navigation of the said river, and for their own 
benefit, profit, and convenience, as the owners and proprietors 
of the said navigation, and did become liable to erect, and did 
on the 1st of March 1695 first erect a bridge over the said navi- 
gation, and became and were liable, and have been accustomed 
and ought to keep the same in good repair as proprietors and 
owners of the said navigation, and by reason of the tolls and 
rates granted by the said act; and so the indictment charged 
that the bridge is out of repair, &c. and that the defendant by 
reason of his being the owner and proprietor of the said navi- 
gation ought to repair and amend the same* 2d count, that 
there was a certain common king^s highway in Ditchingham over 
which the undertakers in the said act mentioned did cut and dig 
a certain channel, by means whereof the said highway was 
rendered impassable, and that it became necessary, and the duty 
of the said undertakers to erect a bridge, and that they did ac- 
cordingly on the 1st of March 1695 erect such bridge, and that [ 528 ] 
the said highway was altered from its usual course, and carried 
over the said bridge, and that the ^aid undertakers maintained 
and continued the said bridge, and repaired and amended the 
same. And so concludes as in the 1st count. 

Upon not guilty, there was a verdict for the crown on both 
these counts at the last Sicffblk assizes, subject to a case reserved, 
which set forth the statute of Car. 2., and farther that at the time 
of its passing there was an ancient mill called Wangford-MiU^ 
standing across the river, and adjoining to the mill there was a 
bridge over the river, uniting the counties of Norfolk and SuffbUc^ 
and a public highway between the counties leading over the 
bridge. About the year 1690 the proprietors of the navigation, 
for the purposes of the navigation, and by virtue of the powers 
vested in them^ by the'act, made .a navigable cut on the Norfolk 
side of the river, across the said highway, by means of Which 
they united the part of the river above with that below the mill. 
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I 

1815. and in this cut they built a lock for the passage of vessels from 

" the one part of the river to the other. The cut rendered the 

against highway impassable, and a bridge was built over it and upon the 

Kerbison. ix^Q^^ This bridge is not necessary to the navigation, nor in any 
manner useful to it, but is necessary to the public who pass upon 
the highway, and has always been used as a means of passage 
along the highway over the cut. There was no direct evidence 
by whom the bridge was built, but it has been repaired fron;! 
time to time by the owners and proprietors of the navigation for 
the time being. It has also been repaired several times by the 
defendant, who has been since 1784, and still is sole owner and 

C 529 ] proprietor of the navigation. It has never been repaired by the 
inhabitants of Norfolk, The defendant receives the tolls upon 
the navigation for the passage of vessels, but no tolls are paid in 
respect of the passage over the bridge. 

The question for the opinion of the Court is, whether the de- 
fendant is bound to repair the bridge : if so the verdict to stand ; 
if not, a verdict of not guilty to be entered, 

Blossetf Serjt, for the Crown, relied on^ikj-v. Inhabitants of 
Kent (a), upon the authority of which he contended that the un* 
dertakers of Ais navigation having exercised the powers given 
them by the act to make a cut across the highway, were bound 
to build a bridge for the passage of the public, and were liable to 
repair it so long a^ they continued the cut for their own benefit 
under the authority of the act. It is true that in the case cited^ 
the private act empowered the company to make channels, &c. 
and also to amend or alter bridges, " leaving them or others as 
convenient in their room^^ &c. which was construed to import a 
condition that they should leave another passage as convenient ; 
but here are no such words of condition. Nevertheless the case 
is in point, for this indictment contains every matter of charge 
which the plea in that case did, and upon that plea the judgment 
was founded, though it did not set out the words of the private 
act In B.ex. v. The Inhabitants of Lindsey {b) there were no 
such words of condition, and though the plea did set forth the 
private act, yet the Court decided upon the general law, " Th<$ 

[ 530 1 " authority," says Le Blanc, J,, " given to the company to make 
the cut, which rendered the highway impassable without a bridge, 
must create an obligation on them to erect the bridge, though 
the word authorize in the act might not of itself create it." So per 

(a) Id Eastf 220. '(h) 14 £«*, Sir. 
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Grose J J. " The public cannot be liable to repair a bridge erected 18 15* 
and continued for the private benefit of the company, for without; xhe Kmo 
the cut made by the company for their own benefit, there would ogainBt 
be no necessity for the bridge." And Rex v. Stoughton {a) shews ^'*"*"^*» 
that an individual may be charged as well ratione nocumenti^ 
as ratione tenurae, and Ithat so long as the nuisance is continued 
his liability will last. 

Abbott^ contra, observed that it was not found as a fact in the 
present case, that the undertakers first built the bridge ; whereas 
in Rex v. Kent and Rex v. Lindsey it was found that the respec- 
tive companies who were charged with the reparation, built the ' 
bridges, and it was clear from both those acts» which named 
bridges, that the legislature intended the companies should be 
liable to repair them. But in this act there is no mention of 
bridges nor any words of condition, and though it cannot be de- 
nied that the necessity of the bridge originated with the making 
of the cut, yet that does not prove that those who made the cut, 
built the bridge; nor if it did, would it follow that they were 
chargeable with the reparation^ And this act is not like those 
^hich clearly give some private benefit to the parties, in which 
case it may be reasonable exxough that so long as their benefit 
continues they shall be chargeable : but here the act suppoi^s that 
the concern will not be beneficial to the undertakers, and there- [ 531 ] 
fore says, ^^ in case they would undertake the same." And the 
two cases relied on contra, were determined before the case in 
1 Roll. Abr, 368. had been examined and found not to be war- 
ranted by the record : but since the last case of Rex v. Inhabit^ 
ants of Kent (b) it seems that if a person make a cut for his own 
benefit, and in order to prevent a nuisance thereby to the public 
build a bridge over it, the public, if they use it, will be bound 
to repair. 

Lord Ellenborough, C. J. The undertakers of this naviga- 
tion have a duty, as it seems to me, arising out of the execution 
of their own powers under the act. The act enables them to cut 
new channels as occasion should require ; and if occasion requites 
them to cut through^ a public highway, their duty is to furnish a 
substitute to the public by means of a bridge. Can we put any 
other construction upon the act but this,* that the legislature in- 
tended that so far as regarded the making the river navigable^ 
and the cutting new channels for that purpose, neither public nor 

(a) 8 Sowuf. 160. {b) Ant0f vol. ii. 51S. 



S$l 



CASES IN HILARY TERM 



1815. 

The Kino 

agaitiit 
Kbrrison. 



1532-] 



private rights should stand in their way, but still they should 
make good to the public in another shape the means of passage 
over such ways as they were empowered to cut through. What 
has been done is not a mere incommoding the passage, leaving 
the public a partial enjoyment of the highway, but it is a total 
deprivation of the means of using it. I am not aware that what 
we now decide will at all clash with what we decided in the last 
case oiRex v. Inhabitants of Kent, 

Le Blanc, J. The proprietors had a right to make a cut 
through the highway, and so far were not wrongdoers: but if they 
had left it so, I conceive they would have been wrongdoers, and 
might have been indicted. 

Bayley, J. There would hav6 been no dlflSculty in framing 
an indictment against the proprietors for not building a bridge. 
The indictment might have charged them with cutting across the 
highway, and if they had pleaded the act of parliament, the Court 
would have determined upoi> it, that they had power only to make 
the cut sub modo, that is providing a substitute to the public. 
This differs from the last case of Bex v. Inhabitants of Kent ; 
there the county derived a very essential benefit from the bridge; 
they had before but a passage through the ford, which is always 
an inconvenient one : but what benefit does this county derive 
from passing over a bridge instead of the solid highway ? 

Judgment for the Crown. 



[ *5SS ] The King against The Sheriff of Middlesex in a Cause 
^eb^L of Bridger v. Smith. 

hf in the county t? ULE nisi for setting aside an attachment against the sheriff 

where the de- Aw for irregularity. The defendant Smith was arrested upon 

arrested upon a testatum capias in Xi?»^, the original \yQ\ng in Middlesex^ and 

a testatum ca- bail was pUt in in Kent^ Kent being inserted in the bail-piece, but 

a nullity if the in the margin were these words: ^^ Testatum from Middlesex J^ 

thrt7st^t*irr^ * ^^y^y w^^ shewed cause, relied on Smith\. Miller (a), and 

issued appear Harrisv, Calvart (6), as shewing that bail was not regularly put in» 

of the bail-piece, and an attachment shall not go against the sheriff. 



(a) 7 T. R. 96. 

{b) 1 Eut, 60S. See 2 B. 4r P. 516, Clempmm v. Kwx. 
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Many at in support of the rule contended that the words in the ] 815* 
margin of the baiUpiece made the distinction in this case, because -,. 
there was something to import that the bail was put in upon a against 
Middksez anginal. M««'««°' 

And, per Curiam, It seems well enough by reason of the notice 
in the margin. 

Rule absolute. 



Roberts against Hardy, Walker, and Others. fV6*rth' 

IN trespass and false imprisonment, to which the defendants A debt due to 

pleaded several justifications under the statutes of bank- good^tosup-" 

rupts (a), there was a verdict for the plaintiff at the sittings before port a commis- 

Lord Ellenboroughy C. J., against all the defendants except Walker j ruptcy, not- 

damages 1^., subject to a case reserved, upon which the question ^^^^^Jstaodrng 

was, whether there was a good petitioning creditor's debt to found ners is resident 

a commission of bankruptcy against the plaintiff. The material country^ such 

facts touching that question were these : residence not 

The defendant, Walker, and one Coggtll were partners in trade, to be an ad- 

and between them as such partners and the plaintiff, there were *^®""g ^ ^« 

enemy* 

mutual accounts; upon which the plaintiff was indebted to them 
in more than 100/. In 1811 Ccgg-/// having been for a short time [ 534 ] 
in the United States of America, came to England, and in July 
1812 returned to America, taking his wife and family with him, 
previously to which, viz. on the 18th of June 1812, the United 
States declared war against this country, but that was unknown 
at the time when Coggill set sail from Liverpool for New York. 
An act of congress was passed to enable British subjects to quit 
America within six months from the declaration of war, and dur- 
ing that period there was no obstruction to their quitting it, and 
several vessels cleared out from New York, where Coggill re- 
sided, for Liverpool, with British subjects on board. After the 
six months no vessels cleared out direct for England, but some 
cleared out for Lisbon and other places, and there were some, 
though not many, opportunities, for British subjects to leave the 
United States, of which many availed themselves. Coggill did not 
leave the United States, but in consequence of an order of govern- 
ment that British subjects who did not take advantage of the law 

(a) 13 EHz, c. 7. 1 Joe. 1. c. 15. 5 G. 2. c. 30. 
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ISl 5. should fix their residence at pkoes to be chosen by themselves, sixtjr 
Roberts m^'es in the interior from New York, and five miles firom any 
offa n$t navigable river, he procured a passport, when the six months ex- 
pired, and went and resided with his family at a place answering 
the description in the order of government He did not trade 
there, nor was under any restraint, except that British subjects 
were ordered not to quit their places at their peril, but he was at 
large, and not being a prisoner of war was not liable or entitled 
to be exchanged. At this place he resided when the commission 
of bankruptcy was issued against the plaintiff on the petition of 
Walker and Coggill founded on the above debt 
C 6S5 ] The question for the (pinion of the Court is, whether the plain- 

tiff is entitled to recover: if he be, the verdict to stand; if not, 
to be entered for all the defendants. 

Scarlett for the plaintiff contended that the debt was not good 
to support the commission, by reason that CoggiU^ to whom 
jointly with Walker it was due, was resident in an enemy's coun- 
try. And he cited M^Connell v. Hector (a), which he said dif- 
fered only in this, that there the partners were carrying on trade 
as well as resident in an enemy's country; but from O^ Mealy v. 
Wilson (5), as well as De Luneville v. Phillips (c), it seems that a 
voluntary residence in a hostile country is of itself an incapacity, 
which whether the party trades or not is an adhering to the king's 
enemies. So here Coggill had his option to quit or remain in an 
enemy's country, and he has chosen the latter, therefore his resi- 
dence there till explained is prima facie a hostile adherence. In 
3 RoL Adm. JR, 17 et seq. Sir W. Scott discusses this point, and 
in 5 Rob. Adm. M. 91. he considers it as a circumstance, if a 
party is beginning to take measures to remove within a reason- 
able time after the breaking out of war, that ought to operate in 
favour of his claim to restitution. 

Lord Ellcnborough, C. J. Here is a person, who in a sea- 
son of profound peace sets out for a foreign country, and it does 
not appear at what time he arrived there, or what time was af- 
forded him after his arrival, and after the country became hostile, 
to turn himself round in order to take measures for quitting it, 
during the period allowed by law. Non constat that he might 
C SS6 ] not have arrived there but a very short time before the expira- 
tion of the six months. It is too much therefore to attach upon 
his remaining there, and not getting away from the country upon 

t (€) S B. 4- P.US. (6) 1 Cwpb, N.. P. C. 48S. (c) tN.FLST. 
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its becoming hostile, those disabilities which belong to a person 
who adheres to the king's enemies. I reserved the point on the 
authority of M'Confiel v. Hector^ and in deference to tlie judg- 
ment of the Court of Common Pleas, and of Lord Alvanley 
in particular; but there it is observable was a trading, and 
Lord Alvanley states both the residence and trading. If that fact 
was so here we might draw the conclusion. The plaintiff must 
recover upon his own strength ; the defendants meet him upon 
tlie bankruptcy, which is prima facie good, but the plaintiff's re- 
ply is, that one of the petitioning creditors is resident in an enemy's 
country, and therefore adhering to an enemy. But I think a 
mere residence is not sufficient to make out th^t. 

Le Blanc, J. The case does not state how much within the 
six months the party arrived in Americaj so that it does not ap- 
pear what portion of time he had to avail himself of the liberty 
to quit the country. The case simply states circumstances 
whence a conclusion is to be drawn, and in the court of Admi- 
ralty the judge is to draw that conclusion ; but we are not to draw 
the conclusion from a number of facts, that the party was ad- 
hering to the king's enemies, where there is no fact of adherence 
stated. 

Bayley, J. Upon this case it is left in doubt whether the re- 
sidence was voluntary or constrained. 

Judgment for the defendants. 

Littledale was to have argued for the defendants. 



.1815. 

Roberts 

against 

Haruy. 



The King against the Inhabitants of Burton-upon- 

Trent. 

UPON appeal against an order for the removal oi Elias Price 
from Groohy in Leicestershire^ to Burton-upon^Trent in the 
county of Stafford, the Sessions confirmed the order, subject to 
the opinion of this Court on the following case : 

The pauper's father, who was settled at Desford, and whose 
real name was Joseph Price, was married at Leicester, by licence, 
by the name of Joseph Grew, having changed his name to Grew 
because he had deserted from the army, and he was known by 
that name only at Leicester, where he lodged at the time of his 
marriage, and where he had resided 16 weeks* He never passed 



sixteen weeks, was held a 



[537] 

Wednesday, 
Feb. 8th. 

A marriage by 
liceuce, not in 
the man's real 
name, but in 
the name 
which he had 
assumed be- 
cause he had 
deserted, he 
being known 
by that name 
only in the 
place where 
he lodged and 
was married, 
and where he 
had resided 
faiid marriage. 
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by any name but Price in his father's family, and in the place 
where they resided. His wife did not know his real name till a 
fortnight after the marriage, when he told it her. The pauper 
was the issue of this marriage, and was born at Burton-upon^ 
Trent^ and after his birth his parents were married by the true 
name. The Sessions considered the 1st marriage as invalid, and 
therefore that the pauper was not entitled to his father's setde- 
ment. 

Dayrell and BeauclerJc in support of the order of Sessions, ar- 
gued that the ceremonies required by the law to constitute a 
valid marriage, were for the public benefit as well as individual 
security, and therefore whether the marriage be by banns or li- 
cence, it is essential that it should be by the true name of the 
parties, otherwise it is a. nullity. And this differs from Rex v. 
Billtngskurst (a), because there the party had acquired a name, 
and an acquired name becomes the true name. But here the 
name, beside that it was assumed for 16 weeks only, was assumed 
for the purpose of a fraud, in order to conceal the crime of de- 
sertion. 

Lord EiXENBOROUGH, C. J. There is not any occasion to 
trouble the other side. If this name had been assumed for the 
•purpose of fraud in order to enable the party to contract mar- 
riage, and to conceal himself from the party to whom be was 
about to be married, that would have been a fraud on the mar- 
riage act and the rights of marriage, and the Court would not 
have given effect to any such corrupt purpose. But where a 
name has been previously assumed so as to have become the 
name which the party has acquired by reputation, that is, within 
the meaning of the marriage act, the party's true name. The 
^ame law has been recognized in the case of negotiable instru- 
ments, where if a party sign an instrument in a name assumed 
by him for other purposes a considerable time before, such sig- 
nature will not amount to a forgery ; but otherwise if he assume a 
name by which he had never been known before for the purpose 
of the fraud {b). Now here the party assumed the name for the 
purpose of concealment and not of fraud upon the marriage^ and 
he was known by that name alone for 16 weeks in the place 
where be was married. It seems to me therefore that be had 
acquired the name, and that to have had a licence in any other 
name would have been a fraud on the marriage act. 

(fc) See R. V. Shephiid, 2 Eati, P. C. 967. AickU'% case, (h. 968. 
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Le Blanc, J. The name was assumed by the father for the 1815. 

purpose of concealing himself as a deserter from his majesty's ^he King 

service, and not with a view to impose upon the woman whom against 

1 . J tr r rpjj^ Inhabit- 

he married. ants of 

Bayley, J. The Sessions may always draw the line, whether ®"^"''". 
the name was assumed for a fraudulent purpose as it regards the 
marriage or not Orders quashed. 
Holbech and G. Marriott were against the order of sessions. 



[ *540 ] 

The King against Johnson. Wednesday, 



Feb. 8th. 



ERROR to reverse a judgment of transportation for 14 J,"e^t^°^iJ^*" 
years, given at the Lancashire Lent assizes, upon an in- 39 G. 3. c. 85. 
dictment against the defendant for embezzling bank-notes. The hank™ otes^it 
indictment charged that the defendant, late of, &c. was clerk to is asnfficient 
the trustees of the Liverpool Docks, and being clerk as aforesaid, the note^to** 
did then and there, by virtue of his said employment as such say, divers, to 

11 n .J . J ^ 1 • ^ t.- • /• J wit, nine bank 

clerk as aroresaid, receive and take mto his possession tor and notes for the 
on account of the said trustees of the Liverpool Docks, divers (to 5?^"^"^ ^^ . 

-' ' ^ divers sums of 

wt) nine bank-notes for the payment of divers sums of money^ money, 

amounting in the whole to a certain sum of money {to ivit) the, sum Jhe^whole^tlTa 

of 91. qflawfid money^ and of the value of 91. of like lawful money, certain sum o: 

and the * defendant having so received and taken into his posses- ^esnm^ofgi. 

sion the said bank-notes for and on account of his employers the f°*^ °/***® ^^' 

• lue of 9/..* and 

said trustees of the Liverpool Docks, he the defendant after- if in the body 
wards, to wit, on, &c. with force and arms, at, &c. fraudulently ment^in'''^^" 
and feloniously did embezzle and secrete the same; and the in- ledgedthattiie 
dictment concluded " so the jurors aforesaid do say, that he the clwed them^as 
defendant, on the said day, &c. with force and arms, at, &c. in clerk on ac- 
manner and form aforesaid, feloniously did steal, take, and carry employers Ind 
away the said bank-notes from his said employers, the said trus- ^"^^oniously 
tees of the Liverpool Docks, the said bank-^notes being then and same, the in- 
there the property of the said trustees of, the Liverpool Docks, on con Tud ^ "*^d 
whose account the same were received by and taken into the pos- so the defend- 
session of him the defendant, being such clerk as aforesaid, and ousiy stelf?" " 

take, and carry 
away the bank-notes'^ laying them to be the property of his employers, for that is the statut- 
able conclusion from the facts alledged in the body of the indictment. 

^ A count for embezzling bank-notes upon the statute may be joined with a count for 
lai'ceny. 

Mm 2 
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1815. the several sums of money payable and secured thereby being 
The King then, to wit, at the time of the committing the felony aforesaid, 
against to Wit, at, &c. due and unsatisfied to the said trustees of the Li- 
verpool Docks, the proprietors thereof, against the form of the 
statute, and against the peace, &c." There were several other 
counts, not materially differing from the above, together with 
counts for a larceny, in the common form, of divers other bank- 
notes for the payment of money, that is to say, nine bank-notes, 
for the payment in the whole of 9/., and of the value of 9/., the 
said last-mentioned bank-notes, at the time of committing the fe- 
lony, last aforesaid, being the property of the said trustees of thjB 
Liverpool Docks, and the several sums of money payable and se- 
cured thereby being then due and unsatisfied to the said trus- 
tees of the Liverpool Docks, the proprietors thereof, against the 
form of the statute, and against the peace, &c. Plea, not guilty, 
r 641 ] and verdict of guilty, and judgment as above. And the errors 
assigned were, that there is no sufficient description in the indict- 
ment of any bank-note which the defendant is thereby charged 
with having embezzled ; 2dly, that there is no sufficient allega- 
tion in the indictment that the bank-notes which the defendant is 
thereby charged with having embezzled, at the time of such em- 
bezzlement were the property of the trustees of the Liverpool 
Docks, or that the defendant hath been guilty of larceny, by the 
said embezzlement thereof; 3dly, that there is a misjoinder of 
counts in the indictment, inasmuch as the same contains counts 
for embezzlement framed upon the statute made and passed in 
the 39th of G. 3 , and also counts for grand larceny, upon which 
a different judgment is by law to be given, &c. Joinder. 

J. Williams in support of the errors assigned, after adverting 
to the rule that an indictment ought to be certain, and could not 
be made good by intendment (a), argued, 1st, that here was a 
want of certainty in the description of the thing charged to be 
embezzled or stolen. And he said, that the same certainty was 
required in the count for the embezzling as in that for the 
larceny, because the embezzling was, according to M'Gregor^s 
case (i), a larceny. Formerly it was the practice upon all in- 
dictments for stealing notes or other securities to set out the 
_ notes, &c. at full length, and so late as Milnes* case (c) a 
question was reserved for the opinion of the Judges, whether an 

(a) Sec 2 Hawk, P. C. c. 25 a. 60. {b) 3 B. if P. 106. 

(c) 2 Easi, P. C. 602. 
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indictment for stealing a promissoiy note for the payment of one 1815. 
guinea was sufficiently descriptive of the note. That case deter- TiJ7K~ 
mined, *thatsuch a general description was sufficient; but it has against 
never yet been determined that an indictment is sufficient, which J^^^^son. 
contains no description of any particular note whatever. And L ^* J 
such is this indictment; for all that it alleges is, that he received 
divers bank-note^, laying the number^ and amount for which 
payable, under a videlicet, so that neither need be precisely 
proved {a) ; for although the defendant be proved to have re- 
ceived but one, he might be convicted under this form of in- 
dictment. Therefore there is no certain description of any par- 
ticular note or number of notes, unless this intendment can be 
made, that he received nine \L notes; which, beside that it 
would be contrary to the fact, would be an intendment m a thing 
material in the description, which cannot be made {b). Many 
are the authorities to shew that in larceny the thing stolen must 
be described with convenient certainty ; for instance, to say bona 
4* catalla is void for the uncertainty of its description (c) ; or to 
say, Jelonice Jiiratus est oves, or colunibas, without expressing 
their number (c?); or quodfelonice cepit 20 aves matrices 8^ agnos, 
or matrices Sf vervecesj is not good, because it doth not appear 
how many of one sort and how many of another {e)» So in 
Plat/ter's case (jO, in trespass'quare clausum fregit & pisces suos 
cepit, &c. without shewing the number or nature of the fish, it 
was resolved that the declaration was insufficient on that account, 
and was not made good by verdict ; and judgment was arrested. 
And that is a direct authority, or rather an authority a fortiori 
upon the present case, because Lord Hale says (g), that " regu- [ 543 ] 
larly the same certainty is required in an indictment for goods, as 
in trespass for goods, and rather more certainty, for what will be 
a defect of certainty in a count, will be much more defective in 
an indictment.'^ And this generality of allegation, it may be 
observed, beside that it does not aiford to the accused sufficient 
notice of the charge, is prejudicial to him in another way, for if 
it were specific as to some particular note or notes, the proof 
must accord with the description of some one note in the indict- 



(a) Symmona v. Knpx, 3 T. R, 68. Grimwood v. BarrUt, 6 7. R, 460. 2 
Williams'i Sound, 291. 

(6) 2 Hawk. P, C. c. 25. «. 60. (c) IMd. e. 25. «. 74. 

(d) 2 Hale P. C. 182. (e) Ibid. 183. 

. {/ ) 5 Rep. 36. ig) 2 Hale P. C. 183. 
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1815. ment, otherwise the defendant would be entitled to an acquittal; 

rir^ — whereas now the proof is left at large to any note or number of 
against notes, or any value within the compass of 9/. As to the zd 

Johnson, ^j^q^, the body of the indictment does not state that the notes 
were the property of the trustees, or that the defendant stole 
them, which in larceny {a) it ought to do, but that is only stat^ 
in the conclusion of the indictment, which is insufficient. For 
the body of the indictment must shew all that is essential to con- 
stitute the offence, and then the conclusion draws the inference 
of law, but the conclusion cannot supply any defect in the body. 
Lord Hale (5) and Hccmkins (c) both agree that the body of 
the indictment ought to set forth the substance and manner of 
the fact, and that it is only the office of the conclusion to draw a 
correct inference from the premises in the body, and that it must 
be warranted by the premises (rf). As if in murder the body of 
the indictment say percussiff without saying es malitid prcecogitatdy 
the conclusion et sic ex malitid pracogitatd murdravity will not 

r 544 1 supply it So here, inasmuch as the body of the indictment 
only alleges that he received the notes on account of the trustees, 
and feloniously embezzled them, without saying that they were 
the property of the trustees, or, in technical language, that he 
stole them, this defect cannot be cured by the conclusion ; nor, 
if it could, does the conclusion that he did in manner and form 
ctforesaid steal, &c. carry it any farther, because in manner and 
form aforesaid, is the same as saying, as in the body of the in- 
dictment is alleged, but in the body of the indictment it has 
been shewn that no larceny is alleged. Sdly, Here is a mis- 
joinder of counts, which is plain from considering that they re- 
quire different judgments. For the judgment in all cases of 
grand larceny is quod suspendatur per coUum, &c. unless the 
convict pray the benefit of clergy {e\ But not so with this new 
larceny created by the embezzling act (/ ), because the act which 
creates it provides a specific punishment, viz. that he shall be 
liable to be transportecifor 14 years, so that the convict has no 
occasion to pray the benefit of clergy, inasmuch as the punish- 
ment can in no wise extend to life. This may be illustrated by 
considering how the law stands upon the statutes concerning re- 

(a) M* Gregorys case, 3 B. ^ P. 106. (*> « i^. P* C. 174. 

(«) 2 Hawk, c, 25. «. 54. 

(d) i HaU P. C. 188. Heydok's case, 4 Rtf. 41. &. OgU*a case, i6. 4t^ K 

(r) 'ib Ed. S, €. 4. 5 Ann, r. 6. (/) 99 G, S. r. 8^. 
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eeivers of stolen goods, for by the 6 Ann. c. 31. s, 5. receivers 1815. 
shall suffer death as felons convict; but by 4 G. 1. c. 11. they The Kino 
may be transported far 14 years which has been considered as agaiMt 
ousting the judgment of death (a)» So here judgment of death J^^^soh. 
being ousted upon the count for embezzling, the joining the 
count for larceny is ill, and within the rule laid down by Lord 
Kenyan in Rex v. Young (i), " that if the legal judgment on each [ 545 3 
count be different, it is like a misjpinder in a civil action." 

t7. Clarke^ contra, argued upon the first point that -the stat, 
2 G. 2. c. 25. which made bank-notes the subject of larceny, in 
like manner as any other goods, meant to place them, as to 
larceny, upon the same footing in all respects as other goods, so 
that they might be described in an indictment for stealing them 
by the same general mode of description that would serve for 
other goods. It is admitted that the indictment for embezzling 
is for a larceny ; therefore the question is, whether there be such 
a description of the notes in this indictment as would be sufficient 
to describe other goods in an indictment for larceny. Now 
these things are required in an indictment for a larceny of goods; 
first, that the goods be described by the general name of their 
kind, as to say horses^ fish^ &c. is sufficient ; and afterwards the 
evidence particularizes the species ; but to say bona ^ oatalla is 
not enough, because such a description is applicable to goods of 
every kind. The next thing required is, that the number of the 
things stolen, if there be more than one, should be expressed; 
then, the value, in order to shew whether it be grand or petit 
larceny, though the separate value of each thing is not material; 
and lastly, the property of the thing or things stolen ; for want 
of which the indictment in M^Oregor^s case was holden ill. All 
these requisites will be found in this indictment ; for first, it de- 
scribes the things by the general name of their kind, as bank-- 
notes for the payment of money amounting to a certain sum, to 
wit, the sum of 9/.; then the number, as divers, to wit, nine ; 
next, the value, as 9/. ; and, lastly, the property, as that of the [ 545 ] 
trustees. And there is no uncertainty between different kinds of 
property, as if it had been nine bank-notes and bills of exchange, 
without distinguishing how many of each sort ; or if it had been 
bank-notes. wi^out more, it might perhaps have been objected, 
as in Playter^s case (c), that it ought to have shewn the number 
in certainty. But here the number is shewn, and the defendant 

(a) But it seems they ma^t pray the bene6t of the statute ; 2 Eoit, P. C. 744« 
(6) S T. R. 105; (€) &Rep.U.b. 
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1815. has the same notice as if it had said divers, to wit, two 1/., two 2L 
The King bank-notes, &c. So an indictment for stealing divers sums of 
against money, to wit, such a sum, which is not more certain than the 
oHMsoN. present, is well enough. In answer to the 2d objection, the 
body of the indictment sets forth all the facts which are neces- 
sary to bring the offence within the act of parliament, and then 
draws the statutable conclusion from the premises, viz. that the 
defendant feloniously did steal, &c., which if the indictment in 
M^GregOT^s case had done in the same manner, it would have been 
well enough. Upon the 3d point, when the legislature have de- 
clared that the embezzling under certain circumstances shall be 
deemed a substantive larceny, it cannot be argued that the counts 
are misjoined by reason of any difference in the nature of the of- 
fence; and the practice has been to join them; and as to differ- 
ent judgments, inasmuch as the statute makes the offence larceny, 
it lets in any other judgment to which larceny is subjected, as 
well as transportation for 14 years. But supposing it does not, 
whether there be different judgments is not always the criterion 
whether the offence may not be laid in different ways, for Lord 
[ 547 ] Hale says (a), that a person who commits petit treason, may be 
indicted of murder ; yet there are different judgments upon each, 
as well as different challenges ; so, he says, you may join bur- 
glary and larceny (5). And in this case convenience requires that 
these counts should be joined, for otherwise there must be sepa- 
rate indictments for the embezzling and the larceny. 

Lord Ellenborough, C. J. Three objections have been 
taken to this indictment, and they have led to a considerable ex- 
tent of argument The last objection, I think, admitted of some- 
thing arguable, but upon the two first, I own it does not strike 
me in the same manner. As to the first objection, I consider 
that after the statute made bank-notes the subject of larceny, they 
might be described in the same manner as other things which 
have an intrinsic value, that is, by any description applicable to 
them as a chattel. Therefore to describe them as bank-notes for 
the payment of money seems to be a larger description than the 
statute strictly requires. We find that the stat. 15 G. 2. c, 13. 
5. 11. speaks of forging, counterfeiting, or altering ^^any bank- 
note", without adding for the payment of money ; as if the legis- 
lature adopted that as a general phrase sufficiently comprehen- 
sive of the particular species of note, without thinking it neces- 

(a) 1 Hale P. C, 378. See Fosi. 325. S«8. (6) 2 HaU P. C. 173. 
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sary to specify it to be Bvink of England in contradistinction to 1815. 
a countiy bank-note. Now in this indictment the notes are xhe King 
described as bank-notes; it sets forth both number, value, against 
and species. Bank-note is the species, the value is 9/., and the ohkson. 
number is stated to be nine. And thus we find there has been a [ 548 ] 
compliance with the strict and technical rule of law. So the rule 
is that a time must be laid in the indictment, but though it must 
be definite in allegation, it is indefinite in proof; yet, inasmuch 
as the forms of law require that the person who charges another 
must bring himself within the limits prescribed by the law, some 
certain time must be laid in the indictment. In the same man- 
ner, if bank-notes be recognized by that description in the act of 
parliament, the indictment has done enough in laying them under 
such a description ; but it goes further, and adds, unnecessarily 
perhaps, " for the payment of money", and moreover gives their 
amount in number and value. It has been argued as if the pro- 
secutor was bound to prove the exact amount of the value and 
number laid, whereas if he proved only one bank-note of the 
value of 1/. it would be sufficient to maintain the charge. If the 
indictment had charged the things to have been nine printed 
books of the value of 9/., instead of nine bank-notes,. and one 
book had been proved to have been stolen, it would have been 
well enough ; so here it is laid that the amount is nine, and the 
value 9/., and why is not this the same ? The total amount in 
both cases imports that the number consists of more than one, 
but still more than one need not be proved. Upon the second 
objection, undoubtedly all the requisites must be stated which are 
necessary to the constituting a larceny at th^ common law. But 
the act has specified what the circumstances are which shall be 
sufficient to constitute it a larceny, and under which circum- 
stances the offender shall be deemed to have feloniously stolen. 
First, he must be a servant or clerk, &c. ; then he must receive 
or take into his possession the bill, &c. ; and that must be for or [ 54.9 ] 
on account of his master ; and he must fraudulently embezzle the 
same ; all which is alleged upon this indictment. Thes6 are all 
the circumstances which the legislature have required to make 
this a substantive felony; and under these circumstances it is that 
they declare the offender shall be deemed to have feloniously 
stolen. That is the conclusion of law which the legislature have 
drawn. In stating that conclusion, the indictment must allege 
in legal terms a felonious stealing; for want of which the indict- 
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1815. ment in Hex v. McGregor was holden to be imperfect^ because it 
The Kino ^D^^^^^d to state that the monies were the property of any person. 
agaimt But the legislature have said, that if all the facts stated in the 
act be made to appear, that will warrant the conclusion in legal 
terms that it is a larceny. And this disposes of the second ob« 
jection. Then upon the last objection, touching the misjoinder, 
certainly if this were an offence of a perfectly different nature, I 
should have been of opinion that the judgment could not have 
been sustained. But the act says that the offender shall be 
deemed to have feloniously stolen, which is expressly constituting 
it a felony, and having so done, the ofiender must, as in the like 
cases of felony, pray the benefit of clergy. But inasmuch as it 
is larceny, and therefore liable only to the punishment of seven 
years' transportation, this act goes farther and gives power to 
transport for fourteen years. The act does not alter the quality 
of the offence ; he is to be deemed a felon, and as such must 
pray the benefit of clergy, just the same as if this enactment for 
an extended term of transportation had not been found in the 
statute. It makes no alteration in the judgment ; the judgment 
(^ 550 3 is to pass against him as a felon ; if he does not pray the benefit 
of clergy, it must be a judgment of death. And in a variety of 
cases though the punishment be different, yet counts may be 
joined. For instance, in the offence of embezzling naval stores, 
the having in possession new stores, or stores not more than one 
third worn, is subject to transportation for 14 years (a); but if 
they be not new, or be more than one-third worn, the punish- 
ment is different {b) ; yet counts for both these offences may be 
included in the same indictment So in conspiracy, the judg- 
ment upon conviction is that the party is infamous ; and yet no- 
thing is more familiar than to add to counts for a conspiraqr 
other counts which do not include a charge of conspiracy. So 
that the rule does not seem to apply to all cases, that where there 
is a dif^rent judgment counts cannot be joined. I do not ad^ 
vert to what has been mentioned from Lord Hale of joining 
murder and petit treason ; because the circumstances are not suf- 
ficiently stated whether it was the same person (c). But I make 
no observation on that case. Here I think it does not i^^)ear 
that there is a misjoinder ; because both are clergyable felonies; 
and the defendant is liable to the punishment incident to such a 

(«) fiee 996c 40 G« 3.C. 89. «•!• (6) 1M.«.S. (0 See F«if. 5f9. 
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felony with an extension of it to the term of 14 years. Upon 1815. 
all the grounds therefore I think the objections are not available The Kino 
in law. agahut 

Le Blanc, J. The objections which have been made, and 
the answers given to them, may be better understood by advert- 
ing to the several acts of parliament. The subject of this in- 
dictment is bank-notes, which were not the subject of larceny at C 551 3 
the common law, because they fell under the denomination of 
choses in action. The 2 Geo, 2. c, 25, has expressly made men- 
tion of bank-notes as one of the things which are to become for 
the future the subject of larceny. This provision is followed in 
several other acts down to the act of the 52 Geo. 3. c. 64}.^ which 
makes the obtaining of bank-notes by false pretences punishable 
in like manner as obtaining money or goods. Thus we find that 
a bank-note is a thing specifically recognized by that description 
in several acts of parliament, and among others, as being the 
subject of larceny. This act of 39 Geo, 3. was passed in conse- 
quence of doubts which were entertained, whether a servant was 
guilty of felony in applying to his own use a bank-note that had 
never been in the possession of the master, but had only come 
to the hands of the servant for the purpose of being delivered 
over to the master. And the statute enacts and declares that if 
any servant or clerk shall, by virtue of his employment, receive 
into his possession any note, &c. for or on account of his master, 
and shall fraudulently embezzle the same, he shall be deemed to 
have feloniously stolen the same from his master, for whose use 
the same was delivered into his possession, &c. Now, the 
form of indictment which has been pursued ever since the passing 
of this statute, has been to state yi what manner it is that the party 
is guilty of larceny, by describing him as the^servantj orjn the 
employment of some person, and that he did receive into his 
possession the particular thing on account of his master, and 
that he did embezzle that' which he so received, and then to con- 
clude in the technical terms of the law, and so he did feloniously 
steal the particular thing, laying it to be the property of his [ 552 3 
master. It is not now material to inquire whether it would not 
have been sufficient, since the passing of the act, to indict simply 
for the larceny, leaving the particular circumstances necessary 
to bring it within the act of parliament as matter of evidence ; it 
is enough that this form of indictment has prevailed. Here 
then the indictment states that he received divers, to wit, 
9 bank-notes, &c. upon which it has been argued as if bank* 
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1815. notes were not the specific thing made the subject of larceny. 
The King ^^^ where a specific thing is made the subject of larceny, it is 
against only necessary to describe it as such specific thing, it being a 
ouNsoN. species of thing that is the subject of larceny* For instance, it 
is not necessary in charging a larceny of sheep to describe it 
either as a wether, ewe, or lamb, yet it cannot be doubted, if 
such an argument could prevail, that it would be of ad- 
vantage to the prisoner that it should be described more parti- 
cularly, because if it were, and the prosecutor in such case 
should fail to prove it to be of that particular description, the 
prisoner would thereupon be entitled to an acquittal. So also it 
may be said of bank-notes, it is not necessary to describe it par- 
ticularly as a bank-note for the payment of 1/., 5/., or 20/.; 
because for whatsoever sum it may be payable, it is still a bank- 
note. In like manner in an indictment for stealii^g a handker- 
chief, it is not necessary to describe it as a handkerchief of any 
specific make or materials, as that it is of silk, linen, or any 
other particular quality. The argument upon this part of the 
case has arisen from the practice that has prevailed of describing 
the particular sum for which the note is payable, and that the 
r 553 1 money secured thereby is unsatisfied. But the answer to such 
an argument is this, that whether it be payable for one sum or 
for another, it is equally a bank-note, and a bank-note is the sub- 
ject of larceny. Therefore tliis is not a good objection that the 
bank-note is not sufficiently set out. No farther description is 
necessary than is required for other chatties which are the subject 
of larceny; and under the general name of bank-note, the par- 
ticular species, if the sum for which the note is payable can be 
isaid to constitute a species, may be proved. The next objec- 
tion is, that the indictment does not aver that the defendant was 
guilty of feloniously stealing, taking, and carrying away the 
bank-notes in the body of the indictment, but that it only so 
alleges in the conclusion, as the* inference of law from the pre- 
mises. But the answer is, that the act has declared under what 
circumstances a person shall be deemed to have feloniously 
stolen, and this may be considered as a special count in larceny, 
stating those circumstances, whereupon the act immediately at- . 
taches upon the person the crime of larceny. Consequently this 
indictment well concludes by way of averment that the defendant 
feloniously stole, took, and carried away the notes, being the 
property of the trustees, who stood in the relation of his masters. 
And thus far Jtex v. McGregor is an authority upon this pointt 
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that although such a conclusion is a deduction of law, yet it forms 1815. 
so material a part of the indictment that for any defect in it an The Kino 
indictment is ill. The third objection arises upon a supposed ag^ainat 
misjoinder. I do not think it is material to consider upon this o"^^9^' 
occasion, whether, supposing there might be judgment of death 
upon one count, and no more than judgment of transportation 
for 14 years upon the other, the joining them would be ground [ 554: ] 
of error ; because I cannot but consider the act as making this 
offence a larceny, and that having so done it attaches upon it all 
the properties and consequences attaching upon the crime of 
larceny ; and that the power given to transport for 14 years was 
only intended for the purpose of enabling the Court to aflSx a 
greater length of transportation to this larceny than could be 
done in other cases of larceny at the common law ; but not to 
oust the judgment as in other cases of larceny. If it were other- 
wise, there would be considerable difficulty in reconciling the 
uniform practice that has obtained upon convictions under the 
statute to pass judgment for every one, in their turn, of the lesser 
punishments applicable to grand larceny. Thus the practice has 
been to pass judgment of fine, or imprisonment, without regard 
to the term of 14 years, and without any transportation ; all which 
would be erroneous if the argument were well founded that trans- 
portation for 14 years is the specific punishment peculiar to this 
offence. So it has been the practice for the offender convict 
under this act to pray the benefit of clergy ; which is conform- 
able with the construction now put upon the act, and which the 
act declares, that he is to be deemed in law to have feloniously 
stolen. Wherefore, as it seems to me, there is no misjoinder in 
this case, and judgment must be affirmed. 

Bayley, J. I entirely agree with the Court upon all the three 
points. Upon the first, it appears to me that bank'-notes is a 
sufficient description of the thing embezzled. Many acts of par- 
liament have described them as bank-notes, and no otherwise ; 
therefore I must take it that bank-notes is in general a sufficiently 
certain description of this chattel. If that be so, is it necessary 
to go farther in this indictment, and state of, what particular [ 555 ] 
value each bank-note is ? I think not ; there is no authority to 
make that necessary, and the prisoner must always know what he 
has received. Upon an indictment for stealing printed books, as 
it has been observed by my Lord, it is not necessary to do more 
than to name so many printed books. If the charge be generally 
that the defendant stole divers, to wit, 20 printed books, that 
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. 1815. will be sufficient; which seems to me a strong instance bearing 
The Kino ^^ ^^^ point. It has been admitted by the learned counsel for 
against the prisoner, that if it be necessary upon this charge of em- 
bezzling and secreting bank-notes to describe the notes more 
particularly, it would be likewise necessary, upon a similar 
charge respecting money, to describe the component parts of 
which that money was made up : but I will presently mention a 
case which is decisive upon that point. The next objection is, 
that the first part of this indictment does not state all the requi- 
sites to constitute a felony at common law. But it states all the 
circumstances which the statute majces requisite, and then by 
. way of conclusion avers all the requisites at the common law. It 
was for want of such a conclusion, and because the conclusion 
omitted to state what the common law requires to constitute a 
larceny, that the indictment in Rea: v. McGregor was holden ilL 
The case of Rex v. Creighton {a) was decided after that oi Rex 
V. M^Gregor^ and the indictment charged that the prisoner was 
employed as a clerk to A,, and that, by virtue of his employ- 
ment, he received from B,y on account of his master, 9/. 185. 
9d.^ without shewing of what monies that sum was made up^ and that 
[ 556 i h^ fraudulently embezzled and secreted the same, omitting the 
word feloniously ; and so it concluded that the jurors say that he 
did feloniously embezzle, steal, take, and carry away, &c. Ob- 
jection was made that in the introductory part of the indictment 
it was not alleged that he did feloniously embezzle, &c« and that 
therefore the indictment failed to shew that he had committed a 
felony, and that unless it was so shewn in the body of the indicts 
ment, it was not enough that it was so alleged in the conclusion 
of it The Judges, however, considered it to be sufficient that 
it was stated in the conclusion, and the indictment was holden 
good. That seems to me to be an authority both on the first and 
second points against the objections. As to the last objection, 
if ajconviction upon one count would lead to a different judg- 
ment from that which would follow a conviction upon the other, 
if one be judgment of death, the other of transportation only, I 
should think it an objection of great weight. But I consider 
that when the statute declares that the offender under the cir- 
cumstances shall be deemed to have feloniously stolen, it makes 
the offence a felony, and imposes all the common and ordinary 
consequences attending a felony. Therefore ^ as in other cases 

(*r) We underslood thi* !o be the name, but arc not certain. 
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of grand larceny the party convict will be liable to judgment of 
death unless he pray the benefit of clergy, so it is the same in 
this case. Some of the ordinary consequences of a conviction 
of grand hirceny have been shewn to follow a conviction under 
this act ; for although the act gives no power to fine or imprison, 
the common law punishments, still it is the practice to impose 
such punishments ; and the Court is not confined to the specific 
punishment of transportation for 14* years mentioned in the act. 
The reason why the mention of such a punishment was intro- 
duced into the act is probably this, that th6 legislature meant 
that the party convict should not only be liable to all the ordi- 
nary punishments attaching upon a conviction of a clergyable 
felony, but that he should also be liable to a greater term of 
trajisportation than in other cases of clergyable felonies. For 
these reasons I am of opinion with the rest of the Court that 
this indictment is sufficient, and that the judgment ought to be 
affirmed. 

Judgment afiirmed. 
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Doe on the Demise of Taggart, against Sarah 

Butcher. • 

E [EJECTMENT brought against the defendant, a feme sole, 
-^ who before trial married with one Dungeyy and there was 
a verdict against her and judgment thereon in her original name. 
And afterwards the plaintiff issued an habere facias possessionem, 
and also a fi. fa. in the same name. Whereupon a rule nisi was 
obtained for setting the writs aside for irregularity. 

Toddy contended that the writs were regular, inasmuch as they 
pursued the judgment And he took the distinction, that if it had 
been intended to charge the husband, there he must first have been 
made a party by scire facias; but it is not necessary to join him, 
for the execution may follow the judgment And therefore in 
Cooper V. Hunchin (a), a ca. sa. issued against the defendant by 
her maiden name, who married afler * interlocutory judgment, 
was held well enough. And Lawrence^ J., approved of the case of 
Doyley v. White, Cro. Jac. 323. If then a ca. sa. would have 
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(a) 4 E(t8t, 521« 
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' against 
Butcher. 
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been good against the defendant by her original name, a fortiori 
will these writs be good, which do not affect her person, and 
particularly an habere facias possessionem to recover the term, 
which is affected by the judgment, 

Espinasse^ contra, took the difference that was taken in Penxyer 
V. Brace {a\ that " where a new person shall become chargeable 
to the execution of a judgment, who was not party to the judg- 
ment, there a scire facias ought to be sued against him, to make 
him party to the judgment." And here he said, if this execu- 
tion were well issued, the effect would be to make the husband 
chargeable in respect of such rights as he acquired in the term 
by the marriage, and also in respect of his goods, for the wife 
could have no goods. As to the cases cited e contra, they were 
cases of execution against the person of the wife, where the hus- 
band was not chargeable. 

Lord Ellenborough, C. J. The motion is made under a 
mistake ; for this proceeding is not with a view of taking any 
thing which belongs to the wife. The plaintiff has recovered in 
the ejectment, because she had no right or interest in the pre- 
mises. And unless she can by marriage convey to the husband 
what she never had, there is still no interest in either of them. 
All right in her to the premises is disaflSrmed by the judgment. 
And as to the fieri facias, it is wholly inoperative, inasmuch as 
she has ceased to have aiiy goods. It is unnecessary therefore 
for the Court to interfere. 

Bayley, J. It would be irregular under the fi. fa. to take the 
goods of the husband, for the writ is only to take her goods, and 
she has none. 

Per Curiam^ Rule discharged. 

(a) Ld. Raym, 245. 



Thursday, 
Feb. 9th. 



Smailes against Wright. 



TWO persons submit by bond to the arbitration of two others 
named as arbitrators, and a third as umpire, so as the 



Submission to 
two, so as they 
made their 
award on or 

before a day certain, but if Ihey do not by the time aforesaid make their award, then to an um- 
pire, provided he make his award on or before a subsequent day, the arbitrators finally disagree 
before their time expires, and declare they will not make any award, and do not make any: 
Held that the umpirage might be made, after the final disagreement of the arbitrators, before 
the tune allowed them had expired. 
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award be made by the arbitrators on or before a day certain, but 1815. 
iF the said arbitrators do not by the time aforesaid make their smailbs 
award, then the bond shall not be avoided, provided the umpire against 
make his award on or before a subsequent day. The arbitrators 
made no award, having finally, before the day limited for mak- 
ing their award, disagreed, and declared that they did not intend 
to make any award, whereupon afterwards and two days before 
the time of the arbitrators expired, the umpire made his umpi- 
rage. And upon a rule nisi for setting aside the umpirage upon 
the ground that the umpire had no authority to make Jt until 
after the day limited to tlie arbitrators had expired, 

Richardson shewed cause, and contended that the umpire was 
not necessarily prohibited ex parte ante from making his umpi- 
rage before the expiration of the time given to the arbitrators, 
but the meaning of the submission was, that whenever the arbi- 
trators determined their power, whether by renouncing it, or by [ 550 ] 
su£Pering the time to elapse, the umpire should have authority to 
proceed. And here the arbitrators did renounce, and it is not 
suggested that if the umpire had waited the two days they would 
have made any award. 

Scarlett and Htdlock^ contra, said, the arbitrators ought to 
have had their full time allowed them ; that though it was true 
they disagreed, non constat they might not have agreed during 
the time; there was a locus pcenitentiae left them. And there- 
fore the intention of the parties was, that the jurisdiction of the 
umpire should not commence until the time when that of the ar- 
bitrators ceased. And if that were so, the renouncing of the ar- 
bitrators could not give the umpire jurisdiction, because unless 
he h^ve it by law the act of the parties will not give it him. In 
the same manner as if the arbitrators had, with the consent of all 
parties, made their award the day after their time expired, yet 
such consent could never have made their award good, because 
by law their jurisdiction had ceased. So here the umpire having 
made his umpirage before his jurisdiction commenced, the um- 
pirage could not be made good, even supposing the parties had 
consented to it, which they have not. In Mitchell v. Harris {a) 
it is jsaid by Holt^ C. J., that if the umpire be named in the sub- 
mission, he cannot make his umpirage before the time given to 
the arbitrators to make their award has expired. 

Lord Ellenborough, C. J. If the arbitrators had chosen 
to resume their authority within the time, and had made their 

(a) i Salk. 72. 

Vol. III. Nn 
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1815. award, it might have been said that here was a conflict of autho* 

t~ ^ rities ; but they renounce their power, and also announced that 

agaitiat they never meant to resume it, and they kept their word. They 

WKiGHT. jnight have had the full time if they had agreed, but are we to 

put such a construction upon this submission as that if they 

finally disagreed before the time, the rest should be so much 

waste time? If they finally disagreed and determined their power, 

why should not the umpire proceed ? It does not appear to me 

that any inconvenience could result from it, and it saved a waste 

of time* The thing has been done by an umpire of the parties' 

own choosing, and after a full renunciation of their power by the 

arbitrators. 1 therefore think that what has been done is within 

the authority originally intended to be given to the umpire ; his 

umpirage was only defeasible in the event of the arbitrators 

making their award within due time. 

Le Blanc, J. The submission gave the arbitrators so much 
time, provided they agreed and went on to make their award; 
but if they failed to make any award, then to the umpire. 
When, therefore, they finally disagreed, the umpire might pro- 
, ceed ; still his umpirage might have become nugatory if within 
the time the arbitrators had made their award. 

Bayley, J. Notwithstanding what was said by Lord Holt in 
Mitchell V. Harris^ the cases seem to be different. In one case, 
which is mentioned by Serjt. Williams^ in a note to Coppin v, 
Humardj where the submission was to two, so as they made their 
award on or before the 1st oijuly^ and if not, then to the umpi- 
r 562 1 '^^ ^^ ^ third, so as he made it on or before the 2d oijtdy^ and 
the arbitrators made no award, but the umpire made his um- 
pirage on the 1st dijtdy^ it was adjudged well (a). 

Rule discharged. 

(a) Cwt V. DoTc^ Sir T, Jones, 167. S. C. 2 Show, 164. 2 Wtns, Saun^. 

ass. c. 
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1815. 



Taylor and Another, Assignees of Walsh, a Bank- /riday, 

. o. ^ -r. Feb. 10th, 

rupt, against oir Tho. Plumer. 

TROVER for the certificates or securities for 50 shares in the Where a draft 

bank of the United States of America^ ^nd for the certifi- emrHste^d t^a* 

cates or securities , for certain sums in the 8 per cent funded broker to buy 

stock of the United States, and the powers of attorney respectively bills for his 

relating thereto, and also for certain bullion, viz. 71 doubloons P."°u*Pf'' *"^ 

and a half. Plea, general issue. At the trial before Lord iS/- received the 

lenbaraughi C. J.,at the iowrfew sittings 2&.&cMichaelmast^vm 1813, m^sappUed it 

there was a verdict for the plaintiflFs, damages 10,459/. 185. 6d. by purchasing 

in respect of the securities, and 302/. in respect of the bullion, sepa- and^buiUont*^ 

rately, subject to the opinion of the Court upon a case reserved, intending to 

which stated the plaintiff to be the assignees of Walsh under it and go to 

a commission of bankruptcy of the 10th December 1811. Walsh ^!»^rica, ^nd 

*^ ■' did accordmg- 

was a Stock-broker, who had occasionally been employed by the lyabscond,but 
defendant for some time before 1811. In August o{ that year f^relTe^quitted 
the defendant, expecting to have occasion for a large sum of England, and 
money at Michaelmas to pay for an estate which he had con- rendered"©"*^' 
tracted to purchase, "^ consulted Walsh on the propriety of sellinff ^^^ principal 

. . the securities 

out stock to provide for such payment, and desired him to in- for the Ameri- 
form him when he, Walsh, thought it would be most expedient to JJ[f* ^^^J^^ *"^ 
do so. In November, the title to the estate not having been then who sold the 
completed, Walsh thinking the funds likely to fall, recommended i^ewld^tht *^^ 
to the defendant to sell out stock, being principally in a fund proceeds: 
which is regularly shut from the beginning of D^cewxS^' till about principal was 
the 7th of January ,• and the defendant having considered the ®1^j*'®'? ^^ 
matter, on the 28th of November sent Walsh orders to sell. Sales proceeds from 
were accordingly effected by Walsh as broker on the 29th to the of^^^g ^^"^g* 
amount of 21,774/. 5s. sterling, the tranfers to be made and the who became ' 
money to be paid on the 4th of December. On the 4th the stock ^h "da^on " 
was transferred by the defendant, and the price w^as received by which he so 
Walsh, who on the same day paid 21,500/., part of the said price^ misapplied 
into the hands of Messrs. Goslings and Co., the defendant's the money, 
bankers, to the defendant's account, and saw the defendant and C 563 ] 
informed him of it. The defendant proposed to Walsh to invest 
the money in exchequer bills until it should be wanted to pay for 
the estate, and in the evening deshred him to call the following 

Nn2 
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1815. day for a draft in order that he, as broker, might buy exchequer 

Taylor "^'^^ ^^^ ^'^® defendant. Accordingly on the next day, the 5th, 
against about 1 1 o'dpck in the forenoon, Walsh called, when the defend- 
LUMER. ^^^ g^^ jjg jj^ more money at his bankers than he wished to 

keep miemployed, and gave him a draft upon Goslings for 
22,200/., which he directed him to lay out for him in the pur- 
chase of exchequer bills, to be delivered on the same day to him, 
the defendant, or his bankers. The defendant did not autho- 
rize JValshj nor was Walsh in any manner authorized to apply the 
[ 564 ] draft or money to be receiv^ for it, to any other purpose, nor 
had the defendant any reason to expect or apprehend that it 
would be applied to any other purpose. Walsh went to Goslings, 
received the amount of the draft from them in 22 bank of Eng- 
land notes of 1000/. each, and one for 200/., but purchased ex- 
chequer bills to the amount of 6500/. only, having bought them 
in the usual course of business, and he lodged them at Goslings 
on the defendant's account. About four in the afternoon he 
called on the defendant and told him that he had lodged the 
6500/. exchequer bills at GosUngs^ and that he had agreed for the 
remainder of the intended purchase qf exchequer bills to be de- 
livered at a ftiture day, and had therefore left a sum, which he 
named (being an even sum nearly corresponding with the difier- 
\ exkce of the 22,200/.) to his account at Godings. But the &ct was 

notso; on the contrary, Walsh being ruined in his circumstances, 
and completely insolvent, had, between the time <rf the sale of the 
defi^ndant's stock and the time when he received the price of it, 
concaved an intention of absamding with the money when it 
should come to his hands, and with that view, on the 2d o( De- 
cember^ had given orders for the purchase (^ the American shares, 
stock, and bullion in question, in order to take them with him 
abroad, having no means of paying for the American shares and' 
stock but out of the money he expected to receive belonging to 
the defendant, nor any money of his own to pay for the buUion, 
though he might have acquired money for that, but intending to 
pay for that also out of the defendant's money. Accordingly, 
after receiving the draft at GosUngSj he went immediately from 
thence to the American stock brokers in the city, received the 
r 555 2 certificates, and paid for^on with 11 of the identical Bank of 
England notes of 1000/. each, which he had just reodved, taking 
back fix>m the broker to wh(Hn he paid them the difiference of 
540/. 1& 6</« The same morning he delivered to his brotber-in- 
law another c^the 1000/. bank-notes, and received from his Imn 
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ther-in-Iaw in exchange, a draft, of the firm in which he is a 1815. 
partner, on their bankers for 500/., and another draft for 100/., tTylor 
leaving the remainder in his brother-in-law's hands, and with against 
the 500/. draft he paid for the bullion, receiving the differ- ^^^ ^' 
ence from the goldsmith who furnished it, Wakk had a dwell- 
ing house at Hackney^ where he resided with his wife and family, 
and also a counting-house in LondoUj where he carried on his 
business. About nine in the morning of the 5th he lefl his dwell- 
ing-house, taking with him clothes and other necessaries for his 
journey, intending not to return, but to leave London in the 
evening by the mail-coach, in which he had taken a place on the 
3d or 4jth, and to proceed immediately to Falmouth^ and from 
thence by the first packet to Lisbon^ and so to North America. 
He lefl London accordingly by the mail-coach, taking with him 
the securities and bullion in question. He was pursued by the 
defendant's attorney and a police officer by the defendant's de«> 
sire, the attorney having a general authority to act for the de-^ 
fendant, but no particular directions, and on the 9th they over- 
took Walsh whilst he was waiting at Falmotdh for the packet's 
putting to sea, and he then surrendered up the property in ques-^i 
tion to the attorney for the purpose of being assigned over to the 
defendant, and in the course of that day executed a deed, which 
was prepared by the attorney's order, assigning the property to 
the defendant in trust to sell and pay himself a debt of 15,500/. [ 5QS y, 
(being about the difference between the price of the 6500/., ex- 
chequer bills and the 22,200/.), also a bond to the defendant in 
the penalty of 31,000/., conditioned for the payment by him of 
15,500/., and interest at 5 per cent., and a warrant of attorney 
for confessing a judgment upon such bond, which were also pre- 
pared by the attorney at the same time, and afler being executed, 
were delivered to him, the attorney and the police officer witness- 
ing the same. They all returned to London, when Walsh wast 
carried before a magistrate, and afterwards indicted for felony5 
tried, and found guilty, subject to the opinion of the Judges, but 
was afterwards pardoned without any judgment having be^n pro- 
nounced (a). The case also stated that the act of bankruptcy 
was committed on the 5th of December, that Walsh's advice to 
the defendant to sell out his^^ck was given bona fide, and no 
false pretence or imposition was used to obtain the defendant's 
draft upon Messrs. Goslings, or the possession of the money 

• 

(a) See 4 Taunti 958. 
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1815. which he afterwards received and misapplied, and that the pro- 
' perty in question, which was surrendered by Walsk to the attbr- 

againat ney, was delivered up by the attorney to the defendant, of whom 
the plaintiffs demanded it, but the defendant refused to deliver 
any of it, and sold the whole and received the proceeds. The 
question for the opinion of the Court is, Whether the plaintiff 
are entitled wholly, or in part, to recover; if they are, the ver- 
dict is to be entered accordingly ; if not, a nonsuit to be entered. 
Marryat, for the plaintiffs in the last term, argued that the 
[ ^67 ] defendant had hot any lien upon the property in question, as 
against the plaintiffs, the assignees of WaUh^ and therefore was 
not entitled to withhold the proceeds from them. He admitted 
that specific property in the possession of an agent, who becomes 
bankrupt, which was entrusted to him for a special purpose, be- 
longs to the principal, and not to the representatives of the bank- 
rupt agent ; also that where the property is not the same, but 
has been acquired by the bankrupt in lieu of the trust property, 
and in pursuance of the trust, the same rule applies to it, pro- 
vided such property is capable of being ascertained. So Jie said 
is the rule also between a trustee or his executors after his de- 
cease, and cestui que trust, and Burdett v. Willet {a\ Ex parte 
Chion (ft), and Hassal v. Smithers {c\ all come within one or other 
of those rules. But he took this distinction, that where the pro- 
perty has been tortiously acquired by the agent in fraud of the 
trust, there the lien of the principal is at an end, because he can- 
not for his own private advantage, and tp the prejudice of all the 
other creditors, aver what has been done in fraiid of his trust to 
have been done in execution of it. And upon this distinction he 
founded the argument for the plaintiffs ; for here he said it was 
plain that the property which the defendant claimed to retain was 
property which Walsh had acquired by conversion of the trust- 
property to his own use in contravention of the purposes of his 
trust. Wherefore it shall not remain to the defendant, but shall 
pass by the assignment, like the rest of the bankrupt's property, 
[ 568 ] to the general body of creditors (d). In like manner a court of 
equity has refused to extend the lien to lands purchased by the 
misapplication of trust-money, Cox v. Bateman {e) ; or to any 
lands purchased by a trustee, where it is not clear that they were 
purchase(^ in execution of his trust, Perry v. Pbelips (/). So that 

r«) 2 Vem. 6S%. {h) 3 P. W. 187. n. A, (c) 12 Fm. 119. 

(<f) Cook's Bank, Law, 391. ^ aeq, 6th edit. 

{e) t Vt8. 19. (/) 4 Fff. 108. 
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in equity the distinction is plain ; where the estate is purchased 1815. 
in execution of the trust, the Court will hold it subject to the 1^ T 
trust, but where the purchase is a breach of the trust, cestui que agaiMt 
trust stands merely as a simple contract creditor, the estate pur- ^''^^'eb, 
chased not being subject to the trust If, as the defendant 
would have it, a principal may follow the property entrusted by 
him to his agent for a special purpose, through all the changes 
which it may undergo in the hands of the agent without regard 
to the object of hJjs trust, to what confusion would it lead. Ac- 
cording to that, if A. entrust his agent with money to purchase 
a horse, and the agent, instead of purchasing a horse, purchase 
a carriage, A. shall have the carriage. Or if in this case WaUh 
had exchanged the bank-notes in part for goods, and in part for 
other monies, and with those other monies had purchased bul^ 
lion, or a shop with the stock in trade, and comtmenced trader, 
the defendant would have been entitled not only to the various 
articles purchased with the bank-notes and monies, but also to 
the shop and stock in trade, together with all the credits arising 
from the trade. Such a doctrine would lead to great practical 
inconvenience, whereas the rule is simple and convenient, that so 
long only as the property remains identically the same, or sub- 
sists in a form consistent with the trust, it shall enure to the be« 
nefit of the principal. And there is reason as well as conveni- [ S^Q ] 
ence in so limiting the rule ; for as the principal would not be 
bound to take the property, if purchased by the agent in viola- 
tion of the trust, so it is only so long as he would be bound to 
accept it, that he can reasonably call it his own. In Scott v. 
Surman (a), the factor acted in pursuance of his trust when he 
took the notes in payment of the gopds. sold by him for his prin- 
cipal, and therefore the notes might well be deemed the prpperty 
of the principal consistehtly with the distinction already taken. 
The same may be said of Gladstone v. Hadwen (&), for the bills 
were the identical biUs which had been delivered to the bank- 
rupt, and the bank-notes were part of the proceeds of one of the 
bills which had been exchanged by the bankrupt in pursuance o( 
his authority. And besides, the main distinction of that case is^ 
that the bills were originally obtained by the bankrupt by a cri- 
minal fraud, indictable, and punishable with transportation} 
whereas here all fraud in the obtaining of the draft or money is 
distinctly negatived, and it does not appear that Walsh has been 

(a) WiXUi, 400. (fc) Ante, vol. i, 5X7. 
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1815. guilty of any indictable offence. Under these circumstanced 

Taylor could the defendant have maintained trover for the property, if 

against it had been withheld from him ? If he could not, the circum- 

LUMKR. stance of Walshes having surrendered the property to him will 

not vary his rights, nor can the defendant, by accepting the fer- 

ther securities from Walsk, be considered as having waved the 

tort and confirmed Walshes acts. 

Abbott, contra, denied the distinction taken on the other side, 
[ 570 J contending that the rule was general, that nothing passed by the 
assignment but what was in equity, as well as law, the property 
of the bankrupt. Accordingly Wiliest C. J., in Scott v. Sw^nan (a), 
declared that ^^ his notion was that the assignees are not to be 
considered as general assignees of all the real and personal estate 
of which the bankrupt was seised and possessed, as heirs and ex- 
ecutors are of the estates of their ancestors and testators, but 
that nothing vests in them even at law, but such real and per^ 
sonal estate of the bankrupt in which he had the equitable as 
well as legal interest." Upon this principle the Court took no^ 
tice in Winch v. Keeley {b\ that the debt, though in point of law 
due to the bankrupt was subject to a trust, and therefore did not 
pass to his assignees, but might be recovered to the use of the 
assignee of the debt. And the same principle governed Gladr^ 
stone V. Hadnsoen, And the better reason why equity would not 
interfere in Cox v. Bateman and Perry v. P^^fo^5 seems to be, 
because it did not appear the lands were purchased with the 
trust-money ; besides, in Cox v. Bateman the lands were in Ire-' 
land. But Lane v. Dighton (c), Balgriey v. Hamilton {d\ Wilson 
V. Fo7'eman {e\ all shew that if trust-money be misapplied in the 
purchase of land, a court of equity will follow it in the hands of 
the purchaser. So equity will follow goods in the hands of a< 
factor, in behalf of him who employed the factor, though the 
goods were purchased not in pursuance of the factor's authority, 
Whitecomb v. Ja£ob {/).; and in Ex parte Sayers^{g\ a principal 
was held entitled to follow bills in the hands of his factor, though 
[ 571 ] such bills were not shewn to be part of the proceeds of the bills 
remitted by him to the factor. From all which it appears that 
the true distinction is not whether the property in the hands of 
the factor is such as has been acquired by him in pursuance of 
his trust, but whether it can be specifically distinguished and as* 

(a) WilUsy 402. (ft) 1 T. R, 619. (c) AmM, 409. 

(d) Cited ibid. 414. (<) Biek. 593. {/) Salk. 160. 

(g) 5 Ve8, 169, 
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certained to belong to the principal, and not to the bankrupt(a}. 1815. 

Accordingly Lord Mansfield^ in Miller v. Bace (ft), finds fault "Z 

with the reason given for the position, that money cannot be fol- against 
lowed, viz. because it has no ear-mark ; adding, that " the true P'-umer. 
reason is on account of the currency of it, it cannot be recovered 
q/ier it has passed in currency ;" and BvUer^ J., adopts the same 
distinction in Rex v« Egginton (c), when he says, " that if the 
sum of money in question had been kept by itself, the bankrupt's 
assignees could not have touched it." As to the argument that 
where the property has been tortiously acquired by the factor the 
principal cannot affirm such tortious act, it is contrary to what is 
laid down by Willes, C. J., in Scott v. Svrman («/), for according 
to him, ^< a man may in many cases either consider another as a 
wrongdoer or as a receiver of money to his use, as h'e thinks 
best and most for his advantage;" and therefore he supposes the 
case of a factor selling contrary to his authority, and says, ^^ even 
Jn that case the owner may come either against the vendee or the 
factor at his election, and may choose to confirm the sale." And 
upon the same principle it is that oftentimes an action for money 
had and received is maintained instead of trover ; from which no 
inconvenience can result, so long as the owner is bound to trace 
and ascertain the property to be his, and the rights of third per* [ 572 ] 
sons do not intervene. As to the observation made upon GUid^ 
stone V. Hadwen that there the transaction originated in fraud, 
whereas here was no fraud in the commencement, that can make 
no difference, if it appear that the property was converted by 
fraud ; nor in this case is it to be assumed that the fraud is not 
indictable, because it is not indictable as a felony. But indepen- 
dendy of any fraud, the defendant is entitled to retain if these 
positions be well founded ; viz. that a party has a right to the 
produce of his money which has been misapplied by his agent, 
so long as such produce remains in the hands of the agent, and 
is capable of being ascertained ; and that he has the same right 
against the assignees of the agent who becomes bankrupt; and 
consequently that if he possess himself of such produce he has a 
right to withhold it from the assignees [e). 

(a) Per Lord Mansfield^ 3 Burr. 1369. (6) 1 JBtirr. 457. 

(c) 1 T. «. 369. (d) WiUea, 407. 

{e) Abbott made another point as to the time of the act of bankruptcy, in or. 
der to shew that it was previous to the conversion of the money, viz. that Walsh 
committed an act of bankruptcy when he left his dwelling-house at Hackney , in 
the morning of the 5th, with the intent stated in the case. But he abandoned 
that point, feeling so strong upon the general ^loint. 



61§ CASES IN HILARY TERM 

1815. MatTyatj in reply, said that Whitecomb v. Jacobs as it stood 

Taylor ^pon the report, and unless it could be explained thus, that the 
against money was vested in other goods by the factor for his employer^ 
LUMSR. j^ which case it would come within the rule agreed to on all 
hands, was of doubtful authority, and had been so treated, sub- 
ject only to this explanation, by several text writers, and that he 
had searched at the Register Office for the decree without snc- 
[ 573 ] cess. And as to ex parte Sayers^ that all that was there done 
was in execution of the factor's authority ; and in Lane v. Digh- , 
ton there was evidence in the party's hand-writing that the trust 
stocks had been sold, and the money laid out from time to time 
in the purchase of the land, and nothing to shew that it was not 
in pursuance of the trust. 

At the conclusion Lord Ellenborcmghy C. J., after observing 
that the case had been well argued, said that from its import* 
ance, and considering the grounds on which the argument had 
been founded, it was fit that the Court should look into it. 
That he had been unable to find any authority for the position 
that so long as the property is such as has been substituted by 
thq agent in execution of his authority, the principal is entitled 
to it ; but that the right of the principal ends whenever the de- 
viation of the agent's authority begins. That if there had been 
any case which had determined that to be the dividing point, it 
would have been very material to have shewn it. 

To which Marryat answered, that he did not put it as the 
point established negatively by any case, but only that none of 
the cases had affirmed the right of the principal farther than that 
point. Cur. adv, vuU. 

Lord Ellenborough, C. J., on this day delivered the judg- 
ment of the Court After stating the case, his Lordship said, 
The plaintiff in this case is not entitled to recover if the defend- 
ant has succeeded in maintaining these propositions in point of 
law, viz. that the property of a principal entrusted by him to his 
[ 574 3 factor for any special purpose belongs to the principal, notwith- 
standing any change which that property may have undergone 
in point of form, so long as such property is capable of being 
identified, and distinguished from all other property. And, se^ 
condly, that all property thus circumstanced is equally recover- 
able from the assignees of the factor, in the event of his becoming 
a bankrupt, as it was from the factor himself before his bank- 
ruptcy. And, indeed, upon a view of the authorities, and con* 
sideration of the arguments, it should seem that if the property 
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in its original state and form was covered with a trust in favour 1815. 

of the principal, no change of that state and form can divest it of S, ' 

such trust, or give the factor, or those wjio represent him in agaimt 
riglit, any otiier more valid claim in respect to it, than they re- ^^^^^^' 
spectively had before such change. An abuse of trust can con- 
fer no rights on the party abusing it, nor on those who claim in 
privity with him. The argument which has been advanced in 
favour of the plaintiffs, that the property of the principal con- 
tinues only so long as the authority of the principal is pur- "" 
sued in respect to the order and disposition of it, and that it 
ceases when the property is tortiously converted into another 
form for the use of the factor himself, is mischievous in princi- 
ple, and supported by no authorities of law. And the position 
which was held out in argument on the part of the plaintiffs, as 
being the untenable result of the arguments on the part of the 
defendant, is no doubt a result deducible from those arguments : 
but unless it be a result at variance with the law, the plaintiff 
are not on that account entitled to recover. The contention on 
the part of the defendant was represented by the plaintiffs' coun- 
sel as pushed to what he conceived to be an extravagant length, [ 575 3 
in the defendant's counsel being obliged to contend, that " j^ A. 
is trusted by B. mth money to purchase a Jiorse for him^ and he 
purchases a carriage mth that money^ that B, is entitled to the 
carriage." And, indeed, if he be not so entitled, the case on the 
part of the defendant appears to be hardly sustainable in argu- 
ment. It makes no difference in reason or law into what other 
fbrm^ different .from the original, the change may have been 
made, whether it be into that of promissory nojtes for the se- 
curity of the money which was produced by the sale of the goods 
of the principal, as in Scott v. Surman, Willes^ 400., or into other 
merchandize, as in Whitecombv. Jacob, Salh 160., for the pro- 
duct of or substitute for the original thing still follows the na- 
ture of the thing itself, as long as it can be ascertained to be such, 
and the right only ceases when the means of ascertainment fail, 
which is the case when the subject is turned into money, and 
mixed and confounded in a general mass of the same description. 
' TTie difficulty i?irhich arises in such a case is a difficulty of fact 
and not of law, and the dictum that money has no ear-mark 
must be understood in the same way ; i. e. as predicated only of 
an undivided and undistinguishable mass of current money. But 
money in a bag, or otherwise kept apart from other money, 
guineas, or other ccnn marked, if the &ct were so, for the pur- 
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1815. pose of being distinguished, are so fai" ear-marked as to Ml 
Taylor within the rule on this subject, which applies to every other de- 
agaifut scription of personal property whilst it remains (as the property 
LUMER. jj^ question did) in the hands of the factor, or his general legal 
representatives. That trust property in the possession of a fac- 
tor empowered to dispose of it for his principal does not pass to 
[ 576 ] his assignees under the stat. Jac, 1. upon his becoming a bank- 
rupt, was established in the case of 1! Ajpostfe v. JLe Plaistrier^ 
first tried before Lord HoU at nisi prius in 1708, and afterwards 
so adjudged upon a case made for the opinion of the Court of 
King's Bench. The same point was held by Lord Cawper in 
Copeman v. Gallant^ 1 P. Wms. 320. And in Whitecomb v. Ja- 
cob^ in Chancery, THn, 9 Ann. Salk. 160., the doctrine was car- 
ried further, and to an extent'^which fully comprehends the 
present case. Hiere, a factor entrusted with the disposal of 
merchandize for his principal, sold it, received the money, and, 
instead of paying the money to his principal, vested the pro- 
duce in other goods, and died indebted in debts of a higher 
^ nature. There it was held that those goods should be taken as 

the merchant's estate, and not the factor's ; and though that was 
not the case of a factor becoming a bankrupt^ yet it makes no 
difference whether the person claiming to represent the factor 
was his executor or administrator, or his assignee ; except only 
as far as the case might be affected by the stat. Jac. i., and which 
it cannot be, if the factor bankrupt had the order and disposition 
of the property entrusted to him in the character of factor only, 
and not as owner: for that point the above-cited cases of 
L^Apostre v. Le Plaistrier and Copeman v. Gallant^ are autho- 
rities. Some doubt was attempted to be thrown upon the au- 
thority of the case of Whitecomb v. Jacobs Salh 160., in the ar- 
gument by the plaintifi^s counsel ; but that case is expressly re- 
ferred to by Lord C. J. WiUes as an authority in law, and recog- 
nized by him as such in his judgment in Scott v. Surman before 
referred to. In the case of RyaU v. Roll^ 1 Atk. 172., Mr. Ju&- 
r 577 1 *^^^ Burnett (who, together with Lord C. J. Lee and Lord C. B. 
ParkeTy assisted the Chancellor Lord Hardwicke in the judgment 
upon that occasion) is reported to have cited the case of White^ 
comb V. Jacob as it 'is given us in Salk. 161., as well as that of 
Scott V. Surman before Lord C. J. Willes (though he cites, or the 
reporter Atkins represents him as citing, the latter by the mis- 
taken name oi Salmon v. Scott). And Lord C. J. Lee recognizes 
the general principle that things arising from the sale of other 
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things <^ follow the nature of the goods themselves," and he adds, 1815* 
^^ Mr. Justice Burnett l\as cited cases to shew that they are so 



Taylor 
where the thing can be discovered." The cases cited by Mr. againgt 

Justice Burnett were the very cases of Whitecomb v. Jacob (in "^m^r. 
respect to which the doubt has been suggested to us), and the 
case of Scott v. Surman before Lord C. J. WiUes. The cases 
were cited by Mr. Justice Burnett^ 1 jitk. 172. A. D. 1749. in 
these terms : ^* Suppose goods are consigned to a &ctor, who 
sells them and breaks, the merchant for the money must^come in 
as a creditor under the commission ; but if the money is laid out 
in other goods^ these goods mil not be subject to the bankruptcy^ 
1 Salk. 160. Suppose, instead of selling the goods for ready 
money, he sells for money payable at a fulure day^ and breaks 
before the day, if the assignees receive the money, it will be for 
the use of the merchant : or suppose that the factor had taken 
notes for the goods^ if his assignees receive the money upon these 
notes, it will be to the merchant's use. This was determined in 
C. P., Salmon v. ScoU, Hil. 16 G. 2. 1742, S." Lord C. J. Lee 
adds, ^' Swynbume, 506. 6th edit, is upon the same foundation. If <^ 

a man devises his moveable goods to jB., and his immoveable 
to C, upon a question how the debts shall go, he says, those 
debts which did arise by occasion of the things moveable, and for [ 578 ] 
recovering whereof there lies an action personal, belong to that 
person to whom the testator did bequeath his moveable goods, 
which shews that the produce of the goods were of the same na- 
ture with the goods themselves." Lord Mansfield, in 3 Burr* 
1369., in the case of a bankrupt executor, holds that the spe- 
cific effects of the testator do not pass under the commission : 
he says, ^^ If an executor becoi^es bankrupt, the commissioners 
cannot seize the specific effects of the testator, not even in money, 
which specifically can be distinguished and ascertained to belong 
to such testator, and not to the bankrupt himself." Specific re- 
mittances, as in Ew parte Chion, 3 P. Wms. 187*9 ^^^ ^ Hassatt 
\.Smithers, 12 Ves, 119., are governed by the same principle. 
The representatives, whether deriving their title to the property 
through the death, or by the bankruptcy of the person possessed 
of it, can be in no better plight than the person whom they re- 
present would have been, and hold it, if it comes to their hands, 
in trust for and applicable to the same purposes as he held it, 
and not as part of the proper estate of the deceased or bankrupt 
person. A& to the following money into land, the Court of 
Chancery has (as said by Lord Hardmcke in the case cited of 
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Lane v. Digkton and Others^ Anib. 409.) been veiy cautious of 
doing it, but has done it in some cases. <^ No one/' says Lord 
Hardwicke^ ^^ will say but the Court would do it, if it was actually 
proved that the money was laid out in land. The doubt with 
the Court in those cases (he says) has been as to the proof. 
There is difficulty in admitting proof; parol proof might let in 
perjury, but it has always been done (he says) when the fact has 
been admitted in the answer of the person laying it out." There 
is, therefore, according to Lord Hardwicke^ whb had on that 
occasion the principal authorities on the subject brought in re- 
view before him, no difficulty but in respect of the proof; which 
difficulty, particularly as arising from the statute of, frauds and 
perjuries, seems to have weighed with Lord Sommers and the 
Master of the Rolls and Mr. J. Powell against charging the land 
in the case of Kirk v. Webb, Prec. in Chan. 84. No difficulty, 
however, of that kind in respect to proof, nor any peculiar rules 
or habits of courts of equity in respect to the charging of land, 
stand between the original proprietor and his rights in respect to 
the ascertained produce of his own funds upon this occasion. 
He has repossessed himself of that, of which, according to the 
principles established in the cases I have cited, he never ceased to 
be the lawful proprietor ; and having so done we are of opinion, 
that the assignees cannot in this action recover that which, if an 
action were brought against them the assignees by the defendant, 
they could not have effectually retained against him, inasmuch as 
it was trust property of the defendant, which, as such, did not 
pass to them under the commission. If this case had rested on 
the pai't of the defendant on any supposed adoption and ratifica- 
tion on his part of the act of converting the produce of the draft 
or bank-notes of the defendant into these American certificates, 
we think it could not have been well supported on that ground, 
inasmuch as the defendant, by taking a security by bond and 
judgment to indemnify himself against the pecuniary loss he had 
sustained by that very act, must be understood to have disap- 
proved and disallowed that act instead of adopting and confirm- 
ing it> but upon the other grounds above stated, we are of 
opinion that the defendant is entitled to retain the subjects of the 
present suit, and of course that a nonsuit must be entered. 
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Gaby and Another asatnst The Wilts and Berkst Friday, 

ni ^ r> Feb, lOth. 

Canal Company* 

BY an order of nisi prius, made in an action brought by the Where a canal 
plaintiffs a^^ainst the defendants for diverting the water of ^^^P^^y ^ere 

■^ ^ , p empowered to 

certain streams, a verdict was entered for the plaintiffs for 200/. snppiy the 
damages, and all matters in difference in the said action were re- water from all 
{erred to two barristers, and such other barrister a$ they should streams what-» 
nominate. The two nominated a third, and all made their the d1stance*of 
award, whereby they found as follows: " that after the passing ^^^ yards, 
of the 35 G. 3. c. 52. (a), and after the making* of the canal au- thereinafter 

mentioned, 
with a proviso that nothing should extend to autiiorize them to take water from certain specified 
streams between 10th June and 10th Septemher^ except only that if one of those streams should 
overflow, the same may be taken into the canal so long as snch overflowing shall continue, and 
that all actions should be brought for any thing to be done in pursuance of the act, or in the ex- 
ecution of the powers and authorities before given, within six calendar months after the fact 
committed ; or in case of a continuation of damages, within three calendar months after the 
committing such damages shall have ceased : Held that the taking and continning to take the 
water by the company from the specified streams during the prohibited times, might, never- 
theless, be so far a thing done in execution of the powers and authorities given them by the act 
as to entitle the coij^pany to the protection of the act as to the time of commencing the action 
against them. And therefore an award which found that they did take the water from two of 
the specified stream^,* &c. during the prohibited times, ^nd when the other streams did not over- 
flow, and consequentljf that it was not done in pursuance of the act, or in the execution of its 
powers and authorities, and therefore not within the protection of the act as to the time of 
commencing the action, was ill. 

(a) By the 35 G. 3. c. 52. the defendants are made a body corporate, and r *^5gl 1 
empowered to make a canal, &c., and to supply the same with water from all 
rivers, springs, brooks, streams, and watercourses whatsoever within the dis- 
tance of 2000 yards from the canal (except as thereinafter mentioned), &c. 
Sect, 8. it is provided and enacted, that nothing in the act shall extend to au- 
thorize or empower the company to take or lead into the canal any water what- 
ever from or out of the brooks, streams, or rivulets called or known by the name 
of the Wootton Basset Brook, the Tokenham Watery and the TroW'lane Water^ 
or any of them, at any time or times whatsoever between the 10th of June and 
the 10th of September in any year ; save only and except that if a fall of rain 
shall occasion the Wootton Basset Brook to overflow its banks, the same may 
be taken into the canal, so long as such overflowing shall continue, biit no 
-longer; and that such brooks, streams, and rivulets respectively, shall at all 
times when they are not to be taken by the company, be suffered to flow in 
their usual course, or shall be conducted and conveyed in such course by pro- 
per culverts, tunnels, and drains, if necessary, by and at the expence of the 
company. Sect. 144. If any action shall be brought or commenced against any 
person or persons /or any thing to be done by him or them in pursuance of this aet^ 
PT in the execution qf the powers and authorities, or the orders and directions, 
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thorized by that act, and more than 6 calendar months before the 
commencement of the action^ the defendants did divert, take into, 
and use, for the purposes of the canal, between the 10th of 
June and the 10th of September in 1812 and 1813, divers large 
quantities of water from and out of the brooks, streams, or rivu- 
lets found and being within 2000 yards of the canal, called or 
known by the name of the Tokenham Water^ and Tr<m4ane 
Water^ at times when the Wooton^Basset Brook did not overflow 
its banks, and did continue so to take and use such water from 
and out of the same brooks, streams, or rivulets, called or known 
by the name of the Tokenham Water^ and Trato-lane Watery 
between the 10th oijwie and the 10th ot September in the same 
years, for divers long spaces of time, all of nsohich expired more 
than three calendar months next before the commencement of the 
said action^ and that the plaintiffs have sustained damage by rea- 
son thereof to the amount of 15/., the whole of which we con- 
sider them entitled to recover, and to have been entitled to re- 
cover in the said action, inasmuch as we consider the taking and 
using, and continuing to take and use, such water from and 
out of the said last-mentioned brooks, streams, or rivulets, be- 
tween the 10th of June and the 10th oi September in these several 
years, to have been prohibited by, and consequfntly not to have 
been done in pursuance of the said acty or in the execution of the 
poolers and authorities^ or the orders and directions therein given 
and granted, and therefore not to be within the protection of the 
144^^ section^ or any other part of the said act, as to the time of 
commencing an action for the same," &c. 

A rule nisi was obtained in the last term for setting aside this 
award, upon the ground that the action would not lie after the 



hereinbefore given and graiited, every siicb action .or sait shall be brought 
within six calendar months next after the fact coramitted, or in case there shaU 
be a continuation of damages, then vfithin three calendar months next after the do- 
ing or committing qf such damage shall have ceased, and not afterwards, and shall 
be laid pr brought in the county where the matter in dispute shall arise, and 
not elsewhere ; and the defendant or defendants in such action or suit shall and 
may plead the general issue,- and give this act and the special matter in evi- 
dence at any trial to be had thereupon, and that the same was done in pursu- 
ance and by the authority of this act ; and if it shall appear to have been so 
done, or if any such action or suit shall be brought after the time hereby limited 
for bringing the same, or shall be brought in any otlier county or place than as 
aforesaid, then and in such case the jury shall fiad for the defendant or defend- 
ants, Sic. 
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expiration of the time limited by the act of parliament And 1815» 
the case was likened to Welter \\ Toke (a), where it was held, 
that though the act for which the justice was sued could not be 
said to have been done by virtue of his office, yet as the subject- 
matter was within his jurisdiction, and he intended to act as a 
magistrate at the time, however mistakenly, the justice was en- 
titled to the protection of the statute. So here, it was said, the 
taking the water from streams within 2000 yards of the canal 
was within the general powers vested in the Company, however 
mistakenly they may have acted in the time or manner of taking 
it. 

Burroughs Scarlett^ and C. F. WiUiamSy who shewed cause, 
denied that the taking the water from these particular streams 
was within the general powers given to the company by the act, 
for although the act empowers them to supply the canal with 
water from all streams within 2000 yards generally, yet it adds, 
except as ihen^einafter mentioned^ and afterwards goes on to pro- 
hibit expressly the taking of the water from these particular 
streams during a certain season. How then can it be said that 
the Company, who have done that which is expressly prohibited 
by the act, are nevertheless protected in the doing it by the act ; 
as if that which is expressly forbidden can be said to be within 
that which is generally allowed ? What has been done is not 
only not in execution of the powers, but is in direct contraven- 
tion of the act. And therefore there is not any analogy between 
Weller v. Toke and this case, because what the justice there did 
was in a matter which concerned his office^ viz. a matter of bas- 
tardy, and though he acted mistakenly, still it was done by him, 
in the words of the stat. 24 G. 2. c. 44., in execution of his 
office. And besides, Weller v. Toke admits of another distinc- 
tion, viz. that the 24 G. 2. c. 44. relating to justices of the peace 
has been construed liberally, in order to enable the justice to 
tender amends ; but the company in this case could not tender 
amends. They had not even a colour of right for what they 
did: and admitting that they had, still the distinction taken by 
Lord Kenyon in ^ock v. Andrews {b) between acts done virtute [ 584 ] 
officii and colore officii^ in the case of a constable, would apply to 
this case. Here the Company, in like manner as it was held of 
the constable in Milton v. Green {c\ were bound to know the 
limits of their authority. And if they could not have given this 



(a) 9 Easty 364. 

Vol. III. 



{h) 2 £«p. iV. P. C. 542. 

Oo 



(c) 5 Etisif 233. 
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matter in evidence upon the general issue, which for the above 
reasons it appears they could not, neither shall the plaintifls be 
barred by the limitation of the time of action, because the two 
provisions are reciprocal. The distinction which must govern 
this case is plain, that if the defendants in executing their au- 
thority happen to overstep it, they shall be protected by the act, 
but not where they have acted without authority, ,or rather in 
contravention of their authority. 

IjenSf Serjt., and Holroyd^ contra, contended that the question 
was not whether the defendants were strictly within their au- 
thority, but whether they were in the bona fide execution of it, 
according to the best of their judgment. And that this was a 
matter upon which they were to exercise a judgment they said, 
was apparent firom thb, that the taking of the water at the times 
mentioned in the award was not entirely prohibited, but was to 
depend upon the overflowing of the brook. And therefore if 
the defendants have exercised their judgment &irly, it matters 
not whether it be correctly, in order to entitle them to the pro- 
tection of the act. WeUer v. Toke is a full authority to that 
point, for, granting that the defendants were mistaken as to the 
authority given them by the act, still they acted in a matter not 
wholly aliene to their authority, inasmuch as they were au- 
thorized to take water from all streams within 2000 yards gene- 
rally, and even during the prohibited season, if the water of the 
brook should overflow. And this differs the case from Milton 
V. Greetiy where the warrant being addressed to a particular 
district, the moment the constable went out of that district to 
execute it, he ceased to act as constable, and, consistently with 
Ix>rd Kenyon^s distinction, became liable, as acting colore officii^ 
that is, under pretence of an authority which he had not. 

Lord Ellenborough, C. J. We are called upon to put a 
general construction on the terms of this act of parliament, and 
to say whether the thing done by the Company can be consi- 
dered as so far done in pursuance of the act, or in execu- 
tipn of its powers and authorities, as to be within the limited 
protection of the act, though what has been done by them is not 
borne out in its full legality by the course that they have pur- 
sued. The legislature, in erecting this Company, invested tliem 
with large powers, to supply the canal with water from all rivers, 
streams, and watercourses whatsoever, within 2000 yards diiitance 
of the canal, except as thereinafl^r excepted* They have there- 
fore a general pow^r of taking water fimn all streams whatsoever 
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within those limits. But their power is subjected to the follow- 
ing exception : " Provided that nothing in this act shall extend 
to authorize or empower the Compaliy to take or lead into the 
canal any water whatever from or out of the brooks, streams, or 
rivulets, called or known by the name of the Wootton Bassetthxook^ 
the Tokenham water and the Traw-lane water, or any of them, at 
any time or times whatsoever, between the 10th oi June and the 
1 0th of September in any year, save only and except that if a fall 
of rain shall occasion the Wootton Bassett brook to overflow its 
banks, the same may be taken into the canal so long as such 
overflowing shall continue, but no longer ; and that such brooks, 
streams and rivulets respectively shall, at all times when they are 
not to be taken by the Company, be suffered to flow in their 
usual course", &c. Here is a period pointed out, and certain 
specified waters, within wliich period those waters canqpt be 
taken ; but at the same time the Company are not wholly pre- 
cluded from intermeddling with them, because in certain events 
they have a kind of hazardous authority to take the water from 
the Wootton Bassett brook ; that is whenever a fall of rain shall 
occasion it to overflow, and so long as it shall continue overflow- 
ing. They are therefore to exercise a judgment during the pe- 
riod of interdiction, whether the Wootton Bassett brook over- 
flows its banks, or continues to overflow so as to authorize them 
to take the water. And they have not only that right, but also 
during the interdicted period when the water is to be suffered to 
flow in its usual course, it is to be conducted by the Company in. 
such course, if necessary. So that even when they cannot take 
the water, they are concerned in the conveying it. Suppose then 
the Company were to make a culvert, or do some act in order to 
conduct the water in the usual channel of its own stream, could 
it be said that they would not be doing that in pursuance of the 
act, and in the execution of its powers and authorities, though in 
effect they might be contravening its authority ? When there- 
fore during the interdicted time they are to exercise a hazardous 
authority, is it not reasonable that they should be protected so 
far as in proseqtcendo to be considered within the act, although in 
other respects they may be liable for acting in contravention of 
it? The legislature has not protected them one iota for the ex- 
cess : all that it has said is, we have given you large powers, and 
you shall be drawn ad examen speedily. You shall not be visited 
for your acts afler any great lapse of time, for as you are a flux 
body J what may be just to-day^ may not be so at a future period. It 
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might be visiting the transgressions of one set of persons upon the 
heads of others not connected with the acts. Wherefore the le- 
gislature has reasonably, as it seems to me, limited the period of 
action. And the way in which the stat. 24 Geo. 2. c, 44<« was 
construed by Lord Kent/on seems to have been much like the 
construction we are now giving to this act, for he thought, that 
if a person does an act within the limits of his official authority, 
but exercises that authority improperly, or abuses the discretion 
placed in him, eatenus the statute extends. I do not know pre- 
cisely what is the difference intended by the legislature between 
the words *^in pursuance of the act", and "in execution of the 
powers and authorities before given "; but suppose the legislature 
might mean by the one a more literal pursuance of the act, and 
by the other when the parties have reason to believe that 
they are acting in execution of it. That does not apply to a 
constable, because he has no authority but what he derives from 
his warrant. A copy of his warrant may be demanded of him, 
and obedience to it is his defence, and will be his protection un- 
der the statute, but he is not to cover himself uujder it, where the 
warrant gives him no power, because that would be allowing too 
much to the ordinary ministers of the law. ^ It appears to me 
that the clauses of this act were meant to relate to persons en- 
trusted with and in the fair execution of its powers, though they 
may have done that which the act does not permit, to this extent, 
that any question touching those powers should be brought to a 
speedy decision, and no farther. I am therefore of opinion, that 
the award which finds that the company did divert and take the 
water for divers long spaces of time during the excepted period, 
and that as a necessary consequence it was not done by them in 
pursuance of the act, or in the execution of its powers and au- 
thorities, has drawn and determined upon an inference of law 
which is not correct. 

Le Blanc, J. The Court is called upon to put a construc- 
tion on this statute in a case where by the form of the award the 
act complained of and found to have been done by the Company 
is divested of all circumstances which might give it a colour, be- 
cause the single fact found is, that the Company did take the 
water between such days and such days, being the period during 
which they were prohibited from taking it; and therefore it is 
found that masmuch a's the taking was prohibited by the statute, 
consequently it was not done in pursuance of it, or in execution 
of the powers thereby granted. So that the finding on the face 
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of the award is nothing more than a bare conclusion, that being 
done within the prohibited period, it was consequently not done 
in pursuance of the act, or in execution of its powers and autho- 
rities. Therefore in the present case the Court have no means 
of seeing in what degree, or under what circumstances, it was 
done, or whether it was or was not capable of explanation. 
The award seems formed for the purpose of bringing the ques- 
tion of law drily before the Court. The clause of the act is a 
sort of statute of limitations, prescribing the time within which 
the Company are to be made answerable for any thing done by 
them in tiieir corporate capacity. It does not protect them from 
answering in damages for any act which they may unlawfully 
commit, but only provides that these damages shall be sued for 
within a certain time. And there is good reason for this, because 
as the shares of the Company are continually fluctuating, those 
persons who were proprietors at the time when the thing was 
done might not remain proprietors when the action was com- 
menced, if it were not subject to some special limitation. The 
words of sect. 144. are ^^ If any action shall be brought against 
any person for any thing done in pursuance of the act, or in ex- 
ecution of the powers before given, it shall be brought within six 
calendar months,** &c. Now these words cannot possibly be 
meant of such actions only as are brought for any thing done 
within the strict jurisdiction of the Company, or in the due ex- 
ecution of their powers, because for such things so done, the 
Company would not be liable to any action at all ; and we can- 
not suppose that the legislature meant to protect them in such a 
case alone ; they must therefore be meant of such actions as are 
brought against them for things done, wherein they have' offend- 
ed against the act. The question is not to what extent they 
have offended, nor whether the Company have done this in such 
a manner as to clothe themselves with the character of persons 
conforming in all respects to the authority given them by the act; 
but whether they have done this wilfully and maliciously. If 
they did it bona fide, they will be protected as to the time of 
commencing the action ; and unless we so construed the clause, 
it seems to me that we should defeat the intention of it; because 
in cases where they are clearly within the authority of the act, 
we cannot suppose it probable that actions would be so frequent 
as to require the intervention of such a protection. What the 
circumstances are in which the Company have transgressed, the 
Court cannot see ; they may be malicious, or may not ; but as 
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1815. the award is framed, stating only that the Company took water 
'J~^ between such and such days, and consequently that the taking 
against was not done in pursuance of the act, or in execution of its 
Company^ powers, if the Court can see any case in which they might not- 
withstanding be acting under the authority of the act, so as to 
entitle them to the benefit of the limitation of action, they cannot 
pronounce that this award has drawn a correct inference. 

Bayley, J. I have had doubts in this case as the argument 
proceeded, and am not surprized that the arbitrators should have 
fallen into this mistake, if it be a mistake. It seems to me, how- 
ever, that the Company ought not to be liable for any thing done 
in execution of the powers of the act, unless the action be com- 
menced within six months, or in case of the continuation of da- 
mage within three months. The question seems to come to this, 
whether the Company were acting bona fide; for if they were 
not so acting, they are not brought within the protection of the 
act If they were acting for the purpose of making or maintain- 
ing the canal, I think it was the object of the act to afford them ^ 
this limited protection. The object was, that for all such things 
the inquiry should be brought to a speedy trial, and the matters 
examined recently after they took place. If six or three months 

[ 591 ] ^^^^ ^^^ ^^ ^^^^ limited, the limitation would be six years; 
and then at the expiration of six years the question might 
come to be tried, whether the Company had taken the water 
within the prohibited period, and when the Wootton Basseit 
brook did not overflow. One object therefore of the legislature 
was, that actions which might involve such inquiries should be 
brought while the damage was recent, and within the knowledge 
of the parties. Another object was, that the wrong-doers should 
be the sufferers, inasmuch as the body of proprietors must be a 
fluctuating body ; and therefore that the same persons should be 
responsible who committed the injury, and not persons who had 
only become proprietors in the interval. 

Rule absolute* 
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Dunbar asainst Hitchcock. Saturday, 

*=* Feb, nth. 

N trespass brought in C B. for an assault and false imprison- After errcr 

ment, to which the defendant pleaded not guilty, and at the th|g court, aiid 

trial justified under the mutiny act (52 G. 3. c. 22.), there was a from this court 

verdict for the defendant, and the Chief Justice, Ijefore whom the Proc, this 

cause was tried, certified that he allowed the defendant "treble ^^^^^ allowed 

. . , i_ f i» . . an amendment 

costs, this action having been brought for a thing done in pursu- to be made in 
ance of the mutiny act. The certificate, together with the postea, Jn^erUinr the^ 
was as usual lodged with the clerk of the judgments, for the certificate of 
purpose of his entering up judgment, who, without taking notice tried'thecaiise 
of the certificate, ^entered the judgment for treble costs as if the "jawing plain- 
act of the court, in this form : " Wherefore it is considered by which had * 
the Court, &c. that the defendant recover against the plaintifi'his b^^tjJeTie k^ 
damages by reason of the premises, to wit, 123/. 6^. by the dis- entering jndg- 
cretion of the Justices here to the defendant at his request, for ™i^Vy in's^i- 
the treble costs and charges by him in that behalf sustained, ao- ingthe true 
cording to the form of the statute, &c. by the Court here adjudg- the assign.^ 
ed." Error into this Court; and upon errors assigned and joinder, ^®"? of* errors 
judgment of affirmance without argument in this Court And in were made,in- 
the entry of this judgment the assignment of errors and joinder ^^^^^ ^^^^ ®"' 
were entered upon the roll as of Monday next after the Morrow clerk on the 
of the Purification, /;i Michaelmas /erw. Afterwards error in ifuilsauirt** 
Parliament, and the errors assigned were (inter alios) the omis*- that they were 
sion of the certificate in the judgment of C. B., and also in the impossible day 
judgment of affirmance in K, B. the entry of the assignment of j"»"o*^^"' 
errors and joinder as of the day above stated, there being no such both these er- 
day. A rule having been obtained for amending these errors by JjJneTfor*** 
inserting the certificate of the Chief Justice, and altering Mi- cause ia Dom* 
chaelmas to Hilary term, 

Pellf Serjt, and Brougham shewed cause, and as to the first *" 
error they did not deny that the Court had jurisdiction to make 
the amendment, yet they said in this case, where treble costs 
were to follow by way of penalty, the Court would exercise their 
discretion sparingly, more especially as it was a gross misprision 
of the clerk. In 1 RolPs Abr. 208. (G.) jpl. 2. it is laid down, 
that, " if matter of substance which the clerk ought of himself to 
have entered be totally omitted, th^t shall not be ameqded, oth^- 
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181 5. wise if it be only omitted in part and misentered/' And the same 

"r rule is to * be collected from the several instances of amendment 

Dunbar v mi j • ot 

against put in BlacJcamorers case (a). The amendment m Short v. 

Hitchcock, q^^ ^ jj^ which was of a judgment against an executor de bonis 
P^op^ih by making it de bonis testatoris si, &c. et si non, &c. de 
bonis propriis, was within the above rule, being a n^isprision of 
the clerk in the entry of the judgment in a thing which was ap- 
parent {c\ for it was apparent on the pleadings that the judgment 
was inapt. And there is this difference between Petrie v. Han- 
nay {d) and the present case, that there the record in which the 
amendment was allowed was originally a record of this Court ; 
so that the error was begun and amended in the same Court. 
The statutes of amendment, 14 Ed. 3. staU 1. c. 6., 8 H. 6. c, 12., 
and 16 & 17 Car. 2. c. 8., do not aid this case, because they for 
the most part relate to mere verbal misprisions, or omissions of 
form ; but this is one of substance. And such was the opinion 
of the Common Pleas, who refused to amisnd this error upon 
that ground {e). As to the second error, amendment can only 
be made after error brought, where diminution may be alledged ; 
but the mis-entry of one term for another is not diminution* 

Scarlett, contra, observed, that the Common Pleas would pro- 
bably not have refused the application upon the first error, if it 
had been made in the right form, instead of applying to strike out 
treble costs. And as to the second error, he explained it thus, 
that the record came into this court m Michaelmas tGrm, and 
it was only by misprision of the clerk that a continuance to the 
[ 594 ] next term, in which the assignment of errors and joinder were 
really made, was not entered on the roll. Therefore alleging 
the want of such a continuance is alleging diminution which the 
Court has authority to amend in this case, if it had authority to 
amend in Short v. Coffin and Petrie v. Hannay. 

Lord Ellenborough, C. J. I find by reference to the 
minutes of proceedings in this Court, that this Court is in the 
habit of granting leave to make this sort of amendment. I find 
that it is ordered thus : " Let it be referred to Mr. to 

aniend the record according to the several proceedings in the in- 
ferior Court to be perused by him.'' So that it appears in that 
instance the Court in the exercise of its discretion ordered the 
V materials to be brought before them in order to make the amend- 
ment. Whether the transcript be carried to the House of 

(a) 8 B£p, 156. (6) 5 Burr. 2730. («) 8 Rep. 162. h. 

(rf) 3 T. i?.. 659. (e) 1 Marsh. R. 382. 
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Lords or not, if in this case the amendment is warranted by the 
statutes of amendments, it is our duty to m^ke such amendment. 
Certainly this is no greater latitude of amendment than was 
allowed in Short v. Cqffin\ where the Court thought itself autho- 
rized to amend a judgment against an executor by making it de 
bonis testatoris si, &c. instead of de bonis propriis, as the mistake 
of the clerk. This also is the misprision of the clerk in omitting 
to insert the authority for the' Court's allowing treble costs. Any 
eye acquainted with legal proceedings would see that treble costs 
were not a part of the ordinary judgment of the Court* A pqwer 
is given in particular cases ; and this amendment is to supply 
upon the record the certificate of the Judge, who is authorized 
by a particular statute to allow treble costs. This seems clearly 
a case of omission which may be supplied, according to the pre- 
cedents for amending omissions. In Petrie v. Hannay the judg- 
ment was entered on one issue only, which certainly was a de- 
fective entry, and the Court must have referred to something 
extrinsic to see if the verdict should not have been entered 
on all the issues. Here the House of Lords have a de- 
fective record ; diminution has been alleged, and when it has 
been amended in this respect, upon being certified into the 
House of Lords, they will direct the transcript to be amended. 
It seems to me that this amendment is warranted by the autho- 
rity of precedents, and by the reason of the thing, as well as the 
statutes. 

Per Curiam^ Rule absolute. 
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Wilson and Another against Kemp. 

THE defendant was discharged under stat. 54 G. 3. c. 28. 
(insolvent debtor's act), and subsequently to that made a 
positive promise to pay the debt of which he had been dis- 
charged, upon which he was afterwards arrested. And now 
Marry at moved upon an affidavit disclosing these facts, and that 
the debt accrued before the 6th di 'Ncmember \%\% mentioned 
in s. 28. of the said act, that he might be discharged upon filing 
common bail. He urged that s. 28. was precise upon this point, 
that no person entitled to the benefit of the act should be arrest- 



Mondai/, 
Feb. 13'th. 

An insolvent 
debtor, who 
has taken the 
benefit of 54 
Gt 3> c» 28., 18 
not liable to 
arrest upon a 
subsequent 
promise to pay 
a debt con- 
tracted prior 
to the day pre- 
scribed in the 
act. 
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1615^ ed for any debt due before the day above mentioned. In Turner 

~ V. Schomberg (a) the very "^same question arose, and the G)urt 

of^ulMt discharged the defendant on common bail, saying it was no new 
^"'■'* consideration, but the old debt. So, in Bailey v. Dillon (6), 
L ^9S J where a promise was made subsequently to bankruptcy, the debt 
being prior, the defendant was discharged. And Trueman v. 
Fenton {c\ Besfordv. Saunders (d), BXiA.Lynbwy v. Weightman {e\ 
are not adverse authorities, because they turned only upon the 
effect of a subsequent promise to revive the debt, but not to en- 
able the party to arrest the defendant. 

Holroyd^ who shewed cause in the first instance, distinguished 
Bailey v. DiUon^ because that being a conditional promise to pay 
when he was able, the debt was revived only conditionally* And 
so was the opinion of the majority of the Court in Bedford v» 
Saunders. But if there be no condition, and consequently the 
debt be revived absolutely, as it appears from Truemg>n v. Fenton, 
and Lyribury v. Weightman to be, why should not all the 
remedies be revived also, and among them the right of holding 
the party to bail, if the debt be to the proper amount ? And in 
Tidd's Pract. (f) it is said, that insolvent debtors, who have 
been discharged under insolvent acts, may be arrested for prior 
debts, on subsequent promises to pay them, and Best v. Barber 
, is cited as an authority for that. 

Lord Ellenborough, C. J., said as the case was of very 
general extent, the Court would look into the cases, particularly 

that of Best v. Barber. 

Cur. adv. vuU. 

r 59'7 -1 Lord Ellenborough, C. J. This case was spoken to on 
Friday last, and the Court wished to look into the authority of 
Best V. Barber J which was much relied on. According to the 
account which we then received of it, we were led to suppose 
that execution in that case was against the person of the insol- 
vent debtor : but upon referring to two notes taken at the time, 
one of which was taken by my Brother Le Blanc, we find that 
it was a motion to set aside an execution against the goods, and 
not against the person of the debtor, so that the question did not 
properly arise. If that decision is removed out of the way, and 
we look to the other case of Bailey v. DiUon, we find that Lord 
Mansfield there held the party ought not to be arrested, and 

(a) f Str, 1«S3. (6) 3 Burr. 736. (c) Cowp, 544, 

Id) 2 a. Bh 116. (e) 5 Etp. N. P. C. 198. ( /) 20r. 5th edit. 



(«) See 2 BL R. 799. Ford ▼. ChiUmi, 
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afterwards the Court of Common Pleas, in the absence of De 1815. 
Grey, C. J,, were of the same opinion {a). In addition to this, wtv&on 
we find the language of the 28th section extremely strong; it is agmnst 
this : *^ that no person entitled to the benefit of this act shall 
hereafter be imprisoned by reason of any debt contracted, in- 
curred, occasioned^ owing, or growing due, before the said 6th 
day of Naoember 1813.'" The word "occasioned^' is of very 
large import, including both the consideration and the promise. 
We think, therefore, in furtherance of the clear object of the 
act of parliament the defendant should not be held to bail upon 
this promise, although it may lay the foundation for an action. 

Le Blanc, J. The case of Best v. Barber was upon the 
motion of Mr. Mingay to set aside an execution against the 
goods, and opposed by Mr. Erslcine. It appears from my note, [ 598 ] 
as well as from that of a gentleman at the bar, now no more, 
that the execution was against the goods, and not against the 
person. 

Per Curianij Rule absolute. 
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ABATEMENT. 

THE plaintiff cannot sign judgment 
after a plea in abatement, be- 
cause the affidavit to verify the plea 
was sworn before the defendant's at- 
torney. HorsfaU v. Matthetomany 
T, 54 G. 3. Page 154 

ACTION UPON THE CASE. 

An action upon the case was held not 
to lie against the vicar-general of the 
bishop for excommunicating plaintiff 
with the greater excommunication, 
for contumacy, in not taking upon 
him administration of an intestate's 
effects, to whom plaintiff was next 
of kin, and had intermeddled with 
the goods, &c. although the citation 
by which plaintiff was cited was void, 
by reason that it required him to 
appear and take administration, &c. 
without leaving him an option to re- 
nounce it, and the proceeuings there- 
upon had been set aside upon appeal ; 
for the vicar-general had jurisdiction 
over the subject-matter, viz. the 
granting administration, and there 
was no malice. Ackerley v. Parkin^ 
son and Another ^ H. 55 G. S» 411 



ADMINISTRATION. 

See Action on the Casb. 

AFFIDAVIT. 

See Abatement. Practice, 8. 

• 

1. An affidavit of debt not entitled in 
any court, and only with the words 
By the Court written at the bottom 
of the jurat, is not sufficient Moll* 
ing V. Poland, T. 54 G. S. 

Page 157 

2. In an affidavit to hold to bail, if the 
deponent be described as " of the 
city of London, merchant," it is 
sufficient. Vaissier v. Alderson, iVf. 
55 G. 3. 165 

3. Affidavit to hold to bail, << that R. 
Sutton is indebted to plaintiff for 
money paid and laid out to the use 
of the taid R. Jackson" held well 
enough. Hughes v. Sutton, M. 55 
G.3. 178 

4. Affidavits in answer to a rule for a 
mandamus sworn before a commis- 
sioner must contain the place where 
sworn, otherwise they cannot be 
read. The King v. The Justices of 
the West Riding of Yorkshire, H» 
55 G. S. 493 
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APPEAL. 



ASSIGNMENT. 



AGREEMENT. 

An agreement by defendant to allow 
plaintiff, with whom he cohabited, 
in case they should separate, an 
annuity for her life, provided she 
should continue single, was held a 
valid agreement. Gibson v. Dickie^ 
H. 55 G. 3. Page 463 

AMENDMENT. 

1« Defendant served with a copy of a 
latitat in a penal action by a wrong 
name, and declaration filed condi- 
tionally by the same name, to which 
defendant appeared and pleaded a 
misnomer. Held that a Judge*s order 
to amend the bill and declaration by 
substituting the true name was good, 
>and that after such amendment there 
was no irregularity. Mestaer and 
Another^ q, t. &c. v. Hertz. H. 55 
G. S. 450 

2. After error from C. B. into this 
court, and from this court into Dom. 
Proc.,.thi8 court allowed an amend- 
ment to be made in the record by 
inserting the certificate of the Judge 
who tried the cause, allowing the 
pjainti^ treble costs, which had been 
omitted by the clerk in entering 
judgment in C. B. ; also by inserting 
the true term in which the assignment 
of errors and joinder were made in- 
stead of an entry by the clerk on the 
judgment roll of this court, that they ^ 
were made on an impossible day in 
another term, although ' both these 
errors were assigned for cause in 
Dom. Proc. Dunbar v. Hitchcock^ 
H. 55 G. 3. 591 

ANNUITY, 

iSee Pleading, 1. 

APPEAL, 

See Conviction. Witness, 2. 

I. By 51 G. 3. c 61 (inclpsure act,) 
the party aggrieved by any thing 
done in pursuance of the act may 
appeal to the quarter sessions within 
SIX calendar months af^er the cause 
of complaint. The commissioners 
in 1812 made an allotment, upon 
the map to the vicar in lieu of his 



tithes, which the vicar inspected at 
a meeting held November \S\% and 
appointed an agent, who attended a 
subsequent meeting, when an alter- 
ation was made in the map, which 
the agent approved, and it was un- 
derstood that all objections to the 
vicar's allotments were reconciled ; 
in November 1813 the commissioners 
gave notice that they had ordered all 
tithes, &c. to cease from the 29th of 
September then last : Held that the 
vicar was not out of time to appeal 
to the next quarter sessions after 
that notice. The King v. The Jm- 
iices of Gloucestershire, T. 54 G. 3. 

Page 127 
2. If two justices make an order for 
diverting and turning a public foot- 
way and afterwards an order for stop- 
ping up the old footway, the party 
grieved may appeal to the quarter 
sessions against the last order, though 
he be too late to appeal against the 
first. The King v. The Justices of 
Hertfordshire, H 55 G. 3. 459 

APPRENTICE. 

See Assumpsit, i. Settlement by 
Hiring and Service, 4. 

1. The Stat. 5 Eliz. c. 4. relates only to 
such persons who bind themselves as 
apprentices as are under age, and 
not to adults. Smedley v. Gooden, 
M.55G.S. 189 

2. It seems that contracts of appren- 
ticeship which are voidable, are not 
avoided by the apprentice's absent- 
ing himself from the service. ib. 

ARREST. 

See Consul. Discontinuance. In- 
solvent Debtor. 

ASSIGNEE, 
See Power. 

ASSIGNMENT, 

See Copy-right. Landlord and 
Tenant. 

Where G. a debtor to plaintiff, being 
sued by plaintiff, pending the suit 
and before execution, being insolv- 
ent, execute.d an assignment of all 



ASSUMPSIT. 

his effects to trustees for the benefit 
of ^11 his creditors, under which 
possession was immediately taken : 
Held that the assignment was not 
fraudulent within stat. IS Eliz, c. 5, 
although made to the intent to de- 
lay the plaintiff of his execution. 
Pickstock V. Lyster^ H. 55 G. 8. 

Page 571 

ASSUMPSIT. 

1. Where the plaintiff's apprentice de- 
serted from the plain tiff^s ship, and 
went on board the defendant's and 
secreted himself until the defendant's 
ship sailed, when he discovered him- 
self to the defendant, who carried 
him to //., to which place he worked 
his passage, receiving his food, and 
during their passage to //. the plain* 
tiff's and defendant's ship were within 
hail, but defendant did not make 
known to plaintiff that he had the 
apprentice on board, and on the ar- 
rival of defendant's ship at H. the ap- 
prentice wished to leave her, but 
defendant persuaded him to remain, 
promising him either wages or clothes 
and pocket-money, under which per- 
suasion the apprentice sailed with 
him to E,; and did duty as one of 
the crew, but received no wages, or 
clothes, or pocket-money : Held, that 
plaintiff was entitled to waive the 
tort, and bring assumpsit against de- 
fendant for the work and labour of his 
apprentice, and to recover a reason- 
able compensation for the services of 
the apprentice from H. to E» Foster 
V. Stewarty M. 55 G. 3. 191 

2. Where a number of persons made 
subscriptions, and formed themselves 
into a company for brewing ale, &c. 
and entered into a deed, by which it 
was agreed that the conduct of the 
business should be confided to two 
persons, and the trade carried on in 
dieir names, and that they should be 
trustees for the company so far that 
the right of action for goods delivered 
should be in them, and all actions 
for ale, &c. delivered should be 
brought in their names, and all ale^ 
&c, delivered should be considered 



AWARD. 



GOl 



as their property, &c« and that the 
directors for the time being should 
have power to regulate the general 
business of the company, and that 
general quarterly meetmgs of the 
members should be holden : Held 
that one person only could not be 
appointed at a general quarterly meet- 
ing, upon the recommendation of the 
directors, to conduct the business in 
place of the two persons originally 
appointed under the deed, unless 
such alteration was made by the con- 
sent of, or after notice to all the sub- 
scribers ; and therefore plaintiff, who 
had been so appointed . without the 
consent of or notice to defendant, 
who was an original subscriber and 
executed the deed, could not main* 
tain assumpsit for ale of the company 
delivered to defendant. Davies v. 
Hawkins, H. 55 G. S. Page 488 

ATTACHMENT. 
^ See Bail, 3. Practice, 8* 

AVERAGE GENERAL. 

Where a ship in the course of her voy- 
age was run foul of by another ship 
and damaged, and the captain was in 
consequence obliged to cut away 
part of the rigging and to return to 
port to repair the damage and cut- 
ting away, without which the ship 
could not have prosecuted her voy- 
age, or safely kept the sea: Held 
that the expences of repairs, so far 
as they were absolutely necessary to 
enable the ship to prosecute the voy- 
age, but no further, and of unloading 
the goods for the purpose of making 
the repairs, were a general average. 
Secus, the master's expences durine 
the unloading, repairing, and reload- 
ing, and crimpage to replace de- 
serters during the repairs. Plummer 
and Others v. fVildman, H* 55 G. S. 

482 

AWARD, 

See Pleading, 3. 

Submission to two,, so as they made 
their award on or before 9> uay cer- 
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BANKRUPT. 



tain, but if they do not by the time 
aforesaid make their award, then to 
an umpire, provided he make his 
award on or before a subsequent 
day, the arbitrators finally disagree 
before their time expires, and de- 
clare they will not make any award, 
and do not make any : Held that 
the umpirage might be made, after 
the final disagreement of the arbi- 
trators, before the time allowed them 
had expired. Smailes v. Wright^ H. 
55 G. 3. Page 559 

BAIL. 

1. A defendant who has put in bail, 
and rendered in their discharge, is 
entitled to have the money deposited 
in the hands of the Sheriff in lieu of 
bail, repaid to him under stat. 43 G. 
3. c. 46. s. 2. Chadwick v. Battye, 
M. 55 G. 3. 283 

2. Upon removal of a cause by cer- 
tiorari out of the court of the honour 
of Gloucester, the pledges below are 
discharged by putting in and perfect- 
ing bail above. Taylor v. Shapland 
and Another, M. 55 G. 3. 328 

3. If bail be put in in the county where 
the defendant is arrested upon a tes- 
tatum capias, it is not a nullity if the 
county whence the testatum issued 
appear in the margin of the bail- 
piece, and an attachment shall not 
go against the sheriff. The King v. 
The Sheriff' of Middlesex, in a Cause 
of Bridges v. Smith, H. 55 G. 3. 

532 

BANKRUPT, 

See Costs, 6. Landlord and 
Tenant. 

1. The proving a debt under a com- 
mission of bankruptcy, issued against 
a person who had before compound- 
ed with his creditors, and whose 
estate under the commission had not 
nor would produce I5s. in the pound, 
but who, before he became bankrupt, 
paid the creditors with whom he com- 
pounded, the full amount of their 
debts, was held to discharge the 
. bankrupt in respect of his future es- 
tate and effects from an action for the 



BARON AND FEME. 

debt so proved. Read v. Savoerby, 
T.54fG.3. Page 7» 

2. It seems that the proving a debt 
under a commission, is an election 
by the creditor, within the stat. 49 
G. 3. c. 121. «• 14. which deprives 
him of his remedy by action against 
the bankrupt in the cases excepted 
in stat.. 5 G. 2. c. 30. s. 9. ib. 

3. The drawer of a bill of exchange, 
who has paid the amount to the 
holder after a commission of bank- 
ruptcy issued against the acceptor, 
may sue the acceptor, before he has 
obtained his certificate, and arrest 
him upon the bill, notwithstanding 
the holder has proved the bill under 
the commission. Mead v. Braham, 
T. 54 G. 3. 91 

4. A debt due to two partners is good 
to support a commission of bank- 
ruptcy, notwithstanding one of the 
partners is resident in an enemy's 
country, such residence not being 
shewn to be an adhering to the 
enemy. Roberts v. Hardy, Walker, 
and Others. H. 5b G. 3. 533 

5. Where a draft for money was en- 
trusted to a broker to buy exchequer 
bills for his principal, and the broker 
received the money and misapplied 
it by purchasing American stock and 
bullion, intending to abscond with it 
and go to America, and did accord- 
ingly abscond, but was taken before 
he quitted England, and thereupon 
surrendered to the principal the se- 
curities for the American stock and 
the bullion, who sold the wnole and 
received the proceeds : Held that 
the principal was entitled to withhold 
the proceeds from the assignees of 
the broker, who became bankrupt 
on the day on which he so received 
and misapplied the money. Taylor 
and Another, Assignees tyf Walsh, a 
Bankrupt, v. Sir Thomas Plumer, 
H. 55 G. 3. 562 



BARON AND FEME. 

Ejectment against a feme sole who mar- 
ried before trial, and verdict and 
judgment against her by her original 
name : Held that it was regular to 



SOND. 

Issue an habere fecias possession em, 
and fi. fa. against her by the same 
name, though the fi fa. was inopera- 
tive. Doe, on the dsm. of Toggait, 
V. Sarak Butcher, H. 53 G. 3. 

Page 557 

BILLS OF EXCHANGE AND 
PROMISSORY NOTES, 

See Bankrupt, 3. Plbading, 5. 8. 
Practice, 2. 

1. Where the drawer of a bill payable 
to his own order and indorsed by 
him to T., and by T. to B., upon 
the hill being dishonoured, paid the 
amount to B., who struck out his 
own and T.'s indorsement, and re- 
turned it to the drawer, and the 
drawer afterwards passed it to the 
plaintiff: Held that the plaintiff might 
recover against the acceptor, Cauow 
V. Lawrence, T. 54 G. .1. 95 

2. The Court referred it to the master 
to ^ee what was due for principal 
and interest on a bill of e):change, 
upon the production of a copy of 
the bill verified by affidavit of the 
plaintifTs attorney, thi: original hav- 
ing been stolen out of his pocket, 
and no tidings of it gained. Brown 
and Others v. Messiter, M- M G 3, 

28 1 
S. Where the holder of a bill of ex- 
change upon its being dishonoured 
received part payment, and for the 
residue another bill of exchange, 
drawn and accepted by persons not 
parties to the original bill, and after- 
wards sued the drawer and acceptor 
upon the original bill : Held that it 
was sufficient for him to prove pre- 
sentment of the substituted bill to 
the acceptor for payment, and that it 
was dishonoured, without proving 
that he gave notice of the dishonour 
to the drawer of the substituted bill. 
Bishop V. Rowe. Same v. Bayley. 
H. 55 a. 3. 362 

BOND, 

See Ihquirt, Writ or. Pleading, 
7. 9. 10. 
Vol. in. 



CHARITABLE USES. GOS 

BRIDGE. 
Where certain persons and their suc- 
cessors were authorized, by act of 
parliament, to make a river naviga- 
ble, and to cut the soil of any per- 
sons fur making any new channel, 
&c. by virtue of which they cut 
through a highway, and rendered it 
impassable, and a bridge was built 
over the cut over which the public 
passed, and which had been repaired 
by the proprietors of the navigation : 
Held that the proprietors, and not 
the county, were liable to repair. 
The King V. Kerrison, H. 55 G. 3. 



BRITISH ALE BREWERY, 
See Assumpsit, 2. 

BROKER, 
See Bankrupt, 5. 
CERTIORARI, 
See Bail, 2. 
Upon indictment against a parish for 
not repairing a highway, the right 
to repair may come in question, so 
as to entitle the parish to remove it 
by certiorari, though the parish plead 
not guilty only. The King, on the 
Prosecution of Kitnberley and Jive 
Others, v. The Inhabitants of Taw- 
tan St. Mary, H. 55 G. 3. 465 

CHARITABLE USES. 
A grant by deed executed and inrolled 
pursuant to the statute of mortmain 
of lands to trustees and their heirs, 
to the use of one of them, his heirs 
and assigns, upon condition that he, 
his heirs and assigns, should from 
time to \Xme repair a vault and tomb, 
standing upon part of the lands, and 
if need be rebuild it, andpermit the 
same to beused as ajamilif vault Jbr 
the grantor and any ofherjamily, 
and in default thereof, then over to 
the other trustee, his heirs and assigns, 
was held not to be within the words 
of the statute, which prohibit the 
granting of lands, &c. to charitable 
uses unless the deed be without any 



)M COMMITMENT. 

condition or renervation for the bent' 
Jit of ihe grantor, or any person 
claiming under him. Doe, dent. 
Thompson, v. Pitcher and Others, 
H. 55 G. 3. Page 407 

CHARTER-PARTY, 
See Covenant, 1, 2. Lien, 2. 



COMMISSIONERS, 

&ee Sewers, Commissioners of. 

Witness, 2. 

COMMITMENT, 
See Witness, I, 

1. A warrantor twojuBtices, commit- 
ting the collector of the rates for the 
parish of Richmond to the county 
gaol, upon complaint against him 
ior refusing to account and pay over 
the monies collected by him, ad- 
judging that he should he committed 
to the gaol, there to remain until he 

' shouldhavemadea true account, and 
until such money as upon the said 
account should appear to he remain- 
ing in his bands, should be paid by 
bim or his sureties, was held well, 
although it concluded by directing 
the gaoler to keep him until he should 
be discharged by due course of laxu, 
George G^'s case, M. 55 G. 3. 203 

2. A commitment for non-payment of 
a penalty upon conviction under slat. 
10 G. b. c. 18. (dog-stealing act), 
which penalty is to be paid, half 



the informer and half to the p 



rcf 



the parish where the offence is com- 
mitted, is good, if it shew who the 
informer is and what the parish, 
althougl) upon the conviction, as it is 
recited in the commitment, the in- 
former U not named, and the justices 
only adjudge the penalty to be ap- 
plied in such a manner as the laiv 
directs. The King v. Helps, M. 55 
G. 3. 331 

3- The justices need not upon the con- 
viction adjudge that if the penalty 
be not forthwith paid, the offender 
■hall be committed, &c. but may, 
after affirmance of the 



COR PC RATION. 

upon appeal, comniit the ofTefider 
for refusing to pay the peoaltf. 

Page 331 

COMPANY, 

See Assumpsit, 2. 

CONSPIRACY, 

See Indictment, 2. New Trial. 

CONSUL. 
A resident merchant of London, who 
is appointed and acts as consul to 2 
foreign prince, is not exempted from 
arrest upon mesne process. Viveash 
and Another v. Becker; aaA Divetl 
w.Same, M.S5G.S. , 284 

CONVICTION. 

Upon B conviction by two justices for 
an offence agamst stet. 17 G. S. c. f>6. 
s. 14., if the jus^ces at the time of 
such conviction make known to tbe 
party convicted his right to ^peal, 
and ne declines appealing, they need 
not go on to inform him of the neces- 
sary steps to be taken in order to ap- 
peal. The King v. The Juttices of 
the West Riding of Yoritkire, A- 
55 G. S. 493 

COPYRIGHT. 

An assignment of copyright of a song 
must be in writing, in order to en. 
title the assignee to maintain an 
action on the case for pirating h. 
Pauer v. IValker, T. 54 G- 3. 7 

CORPORATION, 
See Mandamus. 
The Stat. 32 G. 3. c. 58. does not bind 
an officer of a corporation, having 
the custody of the records, to per- 
mit any member of the corporaiion 
to inspect the order for the admission 
and swearing in of the freemen, Sec. 
of the corporation ; and, tlietetdrt, 
where tlie town-clerk offered to per- 
mit an inspection of tbe entries made 
upon stamps., of the admission and 
swearing in of burgeaacs, but refused 
an inspection of the eommon- council* 
book, in which it was'usual to enter 
the order for the admission and swear, 
ing in of the burgesses : Held diat 



COSTS. 

; he did not thereby incur a penalty. 
Davies v. Humphreys^ M. 55 G. 3. 

Page 223 

COSTS, 

See Discontinuance. Inquiry, 
Writ op. Practice, 7- 

L Expences of a person sent to inquire 
after the subscribing witnesses to a 
bond not allowed in the taxation of 
costs. Laing v. Botioes, T. 54? G. 3. 

89 

2. Parish officers, or persons acting on 
their behalf, are not entitled, under 
stats. 7 Jae. 1. c. 5., and 21 Jac- 1. 
c.l2., to double costs upon judgment 
as in case of a nonsuit in an action 
brought asainst them for the price of 
goods sold and delivered to them for 
the use of the poor. BlanchardrW, 
Bramble f T. 54? G. 3. 131 

3. A plaintiff wW Ims lain in prison 
mace tlNir If months under an ex- 
ecution for the costs of a nonsuit, not 
amounting to 20/. is entitled to be 
discharged under 48 G. 3. c. 123. 
Roylance v. Heiding^ M. 55. G. 3« 

282 

4. The Court will not erant a rule that 
the plaintiff may give security for 
costs, unless application has been 
made to him to give security. Bass 
V. Clivey M. 55 G. 3. 283 

5. By 51 G. 3. c. 30. (inclosure act,) 
*^ any person dissatisfied with the de- 

^ termination of the commissioners may 
bring an action against the person 
in whose favour such determination 
shall have been made, and if it shall 
appear that the party claiming is en- 
titled to a qualified or less interest, 
the jury may declare the same on 
their verdict, to be indorsed on the 
postea, in addition to the verdict 
given on the issue joined, but the 
costs of suck action shall abide and be 
determined by the verdict given upon 
the issue joined :** and action brought 
Bffainst defendant for claiming right 
of common in respect of 91 acres, 
and upon the general issue, the de- 
claration, consisting only of one 
count, verdict for plaintiff as to 30 
acreS; and for defendant for the re- 
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sidue, and indorsement on the postea 
that jury find the right of common in 
respect of 60 acres, &c. : Held that 
plaintiff was entitled to general costs* 
Durham v. The Marquis of Hertford, 
M. 55 G. 3. Page 323 

6. Where plaintiff sued defendant for a 
debt before the bankruptcy of de- 
fendant, and went on with the suit 
afler his bankruptcy, and had judg- 
ment» and defendant obtained his 
certificate, aiid afterwards brought a 
writ of error, which was non-prossedf 
and costs of non-pros, in error award* 
ed against him: Held that the de- 
fendant was discharged by his certifi- 
cate from these costs. Scott and 
Another v; Ambrose^ M. 55 G. 3. 

326 

7« Several persons were held entitled 
to costs under stat. 5 ^. & M. c. 11. 
as prosecutors of an indictment, re-^ 
moved by certiorari, for not repair- 
ing a highway, one as constable of 
the manor within which the highway 
lay, the others as parties grieved/ 
they having used the way for many 
years in passing and re-passing from 
their homes to the next market- town, 
and being obliged, by reason of the 
want of repair, to take a more cir- 
cuitous rbut. The ^ing on the PrO' 
secution ofKimberley and five Others, 
V. The Inhabitants of Taunton St. 
Mary, H.55G.3. 465 

COVENANT, 

See Lien, 2. 

1 . The charterer of a ship, who cove- 
nants to send a cargo alongside at a 
foreign port, is not excused from 
sending it alongside, though in con- 
sequence of the prevalence of an 
infectious disorder at the port all 
public intercourse b prohibited by 
the law at the port, and though he 
could not have communication with** 
out danger of contracting and com« 
municating the disorder; there-* 
fore where to covenant for not send- 
ing a cargo alongside at Gibraltar, 
defendant pleaded that a pestilent 
and infectious disorder prevailed 
there, and therefore all intercourse 

Pp2 
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DEBT. 



DEVISE. 



was prohibited by the law of the 
place, and beqame impracticable, 
without imminent danger to the per- 
sons concerned of contracting and 
communicating the same, and de- 
fendant was prevented from sending 
alongside during all that time, of 
which plaintiff had notice, and there- 
upon departed with his ship on her 
return: replication, that defendant 
might have sent the cargo alongside 
before all intercourse became un- 
lawful or impracticable, but refused, 
and thereupon plaintiff departed with 
his ship by the consent of defend- 
iint's agent : Held that defendant 
was liable. Barker v. Hodgson , M. 
55 G. iJ. Page 267 

2. Where by charter-party between 
the ship-owner and freighters, the 
ship owner covenanted to proceed 
from L, to Naples, and there make 
a right and true delivery of the out- 
ward cargo, and having so done, re- 
ceive on board a return cargo, re- 
' straint of princes, &g. excepted, and 
the freighters covenanted in con- 
sideration of the premises that at N, 
they would find and provide, as they 
did iioarrant and assure to the ship' 
oumeTf a full and complete return 
cargo, &c. and tiiat 1750/. should be 
paid on delivery of the outward car«- 
go, which should be considered as 
earned foi* outward freight : Held 
that in covenant against the freight- 
ers for not providing a return cargo 
at N> they could not plead in excuse 
of performance that the outward car- 
go was seized by the government at 
N. and never delivered to them ; for 
the delivery of the outward cargo 
was not a condition precedent to the 
providing a return cargo; bi^t the 
delivery of the outward cargo was a 
condition precedent to the payment 
o£ the 1750/., and therefore a breach 
assigned for non-payment thereof was 
ujpdber these circumstances not sus- 
tainable. Siorer v. Gordon and Others, 
Mi 55 G. 3. 308 

DEBT, 

See Corporation. Venue. 
Debt for rent, without shewing in what 



parish the lands were situate^ and a 
particular of plaintiff's demand, de- 
scribing them in a wrong parish, yet 
it was held, that plaintiff might re- 
cover, it not appearing that any mis- 
representation was intended, or that 
defendant held more than one parcel 
of land of plaintiff so as to be misled 
by it. Davies v. Edwards, H, 55 
G. 3. Page 380 

DESERTER, 

See Justices, 2. 

DETAINER, 

See Practice, 3. 

DEVISE, 

See Evidence, 1. Power. 

1. Devise of all testatrix's real estates 
to the use of B. F., the husbaCnd of 
her niece, for life, and from and im- 
mediately after his decease, then to 
and to the use of the 2d, 3d, 4tb, 
and all and every other the son and 
sons of the body of B. F. by his said 
wife (except the first or eldest son) 
severally, and successively, and in re- 
mainder one after another, and of the 
several heirs male of the body of 
every such son and sons (except the 
said first or eldest son) ; and for de- 
fault of such issue, to the use of 
F. S; youngest son of another niece 
of the testatrix, for life, &c. : Held 
that the remainder to the sons o£B. F> 
(who had no children at the date of 
the wiJI) was not a contingent re- 
mainder to su(^h son as should be 
the second son of B, F. at the death 
of B. F,, nor a vested remainder in 
the second or other son of B. F. lia- 
ble to be divested by his becoming 
the first or eldest, by the death of 
his elder brother in the lifetime of 
B.F., but a vested indefeasible re- 
mainder in the second or other son 
of B. F. who should be born living 
an elder ; and therefore J5. F. having 
had four sons, of whom the 2d and 
3d, and 2d and ^i\ were in exist- 
ence at the same time, but all, ex- 
cept: the 4th, died in the life-time of 
B. F. without issue, held that the 
surviving son was entitled under the 



DEVISE. 
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devise. Driver ex dem, Frank v. 
Frank, T. 54< G. 3. Page 25 

2. Devise oF lands to trustees and their 
heirs in trust to the use of W» B. B. 
and his first and other sons in strict 
settlement, remainder to «/. B. and 
his first and other sons in strict set- 
tlement, with power to the trustees 
from time to time during the mi- 
norities of the persons to whom the 
premises should descend^ and to any 
tenant for life, to grant any lease of 
all or any part of the lands so limited, 
so as there be reserved the ancient and ' 
accustomed yearly rent, S^c. : Held 
that a lease by fV. J5. B. of jlart of 
the lands devised, in several |}arcels, 
in one of which parcels were in- 
cluded, together with lands ancient- 
ly demised, two closes never before 
demised, at one entire rent, viz. the 
ancient rent for that part which had 
been anciently demised, was void, 
for the whole of the lands included 
in that parcel, as well the lands never 
before let as those anciently let : 
it seems to be good as to the 
other parcels, which contained only 
lands anciently demised, and on each 
of which there was a several reserva- 
tion of the ancietit tetxU Doe, on 
denu of Edw^ Freeman Battlett v. 
Rendle and Others, T* 5* G. 8. 99 

3. The testator being tenant of copy- 
hold premises at CrondaU, under four 
several admissions to the use of him- 
self for life, and of such person as he 
should appoint, and in default of ap- 
pointment to the use pf himself in 
fee, subject to certain quit rents, and 
being seised and possessed of other 
real estates in Great Britain and 7re- 
land, and of a leasehold estate held 
under two leases at Blanshy, devised 
his whole real estate in lands in Great 
Britain or Ireland to his wife for life, 
and after her death to be divided 
between his two nephews and their 
respective issue ; and in default of 
such issue to be divided between the 
children of his nieces, &c. ; and by 
codicil reciting that he had ordered 
all his estate in Great Britain and 
Ireland, after the decease of his ne- 
phews without issuCi to be divided. 



&c. lie revoked the same, iknd before 
that division devised his Kjohde real 
estate to B. and his heirs male, &c. 
and devised his two leases, with the 
quit rents of his lands in Crondall 
and in Blansby to B, afler his wife's 
decease: Held that B., afler the 
wife*& death, took a fee in the copy« 
hold premises. </. R. Cuihbert v« 
P. jB. Lempriere, T. 54t G. 3. 

Page 158 

4. Devise of all my lands at H. to 
J. M., my cousin and heir at law, 
his heirs and assigns for ever, pro- 
vided that he or his heirs do, within 
six months after my decease, assure 
to R. M. and to his dhildren the 
copyhold premises at R., and in de- 
fault thereof to R, M. for life, and 
from and after his decease to his 
children living at the time of his de- 
cease, their heirs and Assigns for 
ever, as tenants in common ; J. M. 
and R, M. died unmarried before the 
devisor: Held that this was not a 
lapsed devise of the whole interest, 
so as to belong to the heir at law of 
the devisor, but by reason of the con- 
tingent interest which remained un- 
disposed of, if t/. M. should not as- 
sui-e, and R. M. should die without 
children, the residuary devisees, to 
whom was devised all the rest of the 
devisor's lands, &c, wheresoever situ- 
ate, &c. were entitled. Doe rf. Wells 
and Others v. Scott and Another, 
M. 55G. 3. 900 

5. Devise of testatoi-'s house and gar- 
den to W. L., with all his stock, 
book-debts, household goods and 
furniture thereto belonging,- after 
payment of his debts, legacies, &c. 
only passes an estate for life. Doe 
dem. Jackson v. Ramsbotham, H. BS 
G. 3. 516 

6. Devise of " all tliy lands itt T. to 
A. B. during her natural life, and 
after her death to T. B., his heirs 
and assigns, and for want of heirs 
begotten by T. B. to M. B. and 
E> B., except 20/. to be paid out of 
£.*£ part of the lands to M. B. Held 
that M. and E. B. took only for life. 
Roe d. Peter and Elizabeth his Wife 
v.Daw, H.55G.S. 518 
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EXAMINATION. 



ILLEGAL VOYAGE. 



DISCONTINUANCE. 

A discontinuance of a former action is 
not complete so as to entitle the 
plaintiff to arrest the defendant upon 
a fresh writ, until the plaintiff nas 
taxed the costs. MoUing and Others^ 
Assisneei of White and Lubbren^ 
Bankrupts, v. Buckholtz, T. 54 G. 8. 

Page 153 

DISTRESS, 

Bee Yariance, 2. 

DRAINS, 

See SEWiRiiS,Commissioners'qf, 

EMBEZZLEMENT, 

See Indictment, 4. 

ENEMY'S COUNTRY, Residence in, 
See Bankrupt, 4. 

ENTRY, 

See Fine. 

EVIDENCE, 

See BiLts op Exchange, 3. Va- 
riance. Witness, 2. 

1. Devise of '^ all the estate and in- 
terest whatsoever which I have or 
can claim, either in possession or rer 
version, of or in any lands, tene- 
ments, and hereditaments at Cos* 
comb .*" Held that evidence was not 
admissible that another estate, not at 
Coscombt was formerly united and 
had been ever since enjoyed with the 
estate at Coscomb, in order to shew 
that it passed under the devise. Doe 
dent. Browne v. Greening, M* 55 G* 3. 

171 
2- In case against the sheriff for a false 
return of nulla bona, an inquisition 
taken by bim to ascertain tne pro- 
perty of the goods taken under the 
fi. fa. finding them to be the property 
of a third person, not the defendant 
in the execution, is not admissible 
evidence for the sheriff, Glossop 
V. Pole, M. 55 G. 3. 175 

EXAMINATION, 
See Action on the Case. 



EXECUTION, 

See Baron and Feme. Costs, S. 

FACTOR, 

See Money had and received. 

FEME COVERT, 

See Baron and Feme. 
Justices, 1. 

fine; 

Tenant for life, remainder to 22. P. in 
fee, and tenant for life leases for her 
life and dies in 1799, and lessee con- 
tinues in possession without paying 
rent till his death in 1805, when his 
son takes possession, and continues 
without paying rent, and in 1807 le- 
vies a fine with proclamations : Held 
-that the heir of R. P., the remain- 
der-roan, might maintain ejectment 
against the son without an actual en- 
try to avoid the fine, or a notice to 
determine the tenancy. Doe dent. 
Burrell v. Perkins, M. 55 G. 3. 

Page «71 

FRAUDS, Statute i^. 

A contract for the purchase of a quan- 
tity of oak pins tor the price of up- 
wards of 10/., which were not then 
made, but were to be cut out of slabs 
and delivered to the buyer, was held 
not to be within sect. 17. cNf the sta- 
tute of frauds. Groves v. Buck, M. 
55G.S. 178 

FRAUDULENT CONVEYANCE, 

See Assignment. 

FREIGHT, 
See Covenant, 1, 2. Lien, 2. 

GENERAL AVERAGE, 
See Average. 

HABEAS CORPUS, 

See Commitment. 

HIGHWAY, 
See Certiorari, Costs, 7. 

ILLEGAL VOYAGE, 
See SopTH Sea Company. 



INDICTMENT. 



INSURANCE. 
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INCLOSURE ACT, 

See Costs, 5. 

INDICTMENT, 

See Bridge. Cbrtiorari. Costs, 7. 
New Trial. 

1. Indictment against defendant, who 
was employed to make bread for the 
military asylum, which charged that 
he delivered to J. H, divers (ss.) 297 
loaves, as for good household bread, 
for the use and supply of the said 
asylum and the children belonging 
thereto, whereas the said loaves were 
not good household bread, but con- 
tained divers noxious and unwhole- 
some materials, not fit for the food 
of man, was held sufficiently certain, 
without shewing what the noxious 
materials were, or that the defendant 
intended to injure the children's 
health. Mixing alum with bread in 
such manner as that crude lumps 
were found in the bread, was holden 
to be indictable. The King v. John 
Dixon, T.54fG.S. Page 11 

2« It was held an indictable offence to 
conspire on a particular day by false 
rumours to raise the price of the 
public government funds, with intent 
to injure the subjects who bhould 
purchase on that day, and that the 
indictment was well enough without 
specifying the particular persons who 
purchased, as the persons intended 
to be injured, and that the public 
government funds of this kingdom 
might mean either Briiish or Irish 
funds, which since the Union were 
each a part of the funds of the United 
Kingdom. The King v. De Berenger 
and Others, T. 54 G. 3. 67 

3. The Court will take judicial notice 
that a war exists between this coun- 
try and a foreign state, which war is 
recognized in different acts of par- 
liament, and therefore an allegation 
to that effect need not be proved. 

ih* 

4. In an indictment upon 39 G. 3. c. 85. 
for embezzling bank-notes, it is a 
sufficient description of the notes to 
sayi diversi to wit> nine bank-notes 
for the payment of divers sums of 



money, amounting in the whole to 
a certain sum of money, to wit, the 
sum of 9/. and of the value of 9/. : 
and if in the body of the indictment 
it be alleged that the defendant re- 
ceived them as clerk on account of 
his employers, and feloniously em- 
bezzled the same, the indictment 
may conclude, '^ and so the defend- 
ant did feloniously steal, take, and 
carry away the bank-notes," laying 
them to be the property of his em- 
ployers; for that is the statutable 
conclusion from the facts alleged in 
the body of the indictment. The 
King V. Johnson, H. 55 G. 3. P. 539 
5. A count for embezzling bank-notes 
upon the statute may be joined with 
a count for larceny. ib. 

INFANT, 
See Pleading, 9. 

INFERIOR COURT, 
See Practice, 1. 

INQUIRY, Wrk of, 

In debt upon a replevin bond, assign- 
ing for breach the not making a 
return of the goods distrained for 
rent, the plaintiff may, after signing 
judgment against the defendant for 
not returning the demurrer-book, 
tax the costs and issue execution for 
the costs, and the amount of the 
goods distrained as indorsed on the 
replevin-bond, without executing a 
writ of inquiry. Middleton v. Bryan^ 
T. 54 G. 3. 155 

INSOLVENT DEBTOR. 

An insolvent debtor, who has taken the 
benefit of 54? G. 3. c. 28., is not lia- 
ble to arrest upon a subsequent pro- 
mise to pay a debt contracted prior 
to the day prescribed in the act. 
Wilson V. Kemp, H. 55 G. 3. 595 

INSURANCE. 

1. A licence granted upon the repre- 
sentation of W. V. on behalf of dif- 
ferent British merchants for per- 
mitting a ship (by name) to proceed 
under any colours, except the French, 
with a cargo of such goods as w«re 
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JUDGMENT. 



LARCENY. 



permitted by an order in council to 
be exported from London to any 
ports within certain limits, the whole 
of the country within those limits be- 
ing in hostility with this country, 
was held to protect the property of 
an alien enemy residing in the hos- 
tile country, shipped on his account 
in this country ; and therefore an in- 
surance for his benefit was held legal. 
Hullman and Another v. Whitmore* 
Same v. Scott, H. 55 G. 3. 

Page 337 

2. A policy of assurance on freight and 
goods, per ship named, at and from 
Portnetif to London, tvarrantedto sail 
on or before the 2Sth o/" October, and 
on the 26th the ship dropped down 
from Portnetif with an incomplete 
crew for the voyage, and on the 
28th reached Quebec, which was the 
nearest place where she could obtain 
a clearance, and there completed her 
crew, and on the 29th obtained her 
clearance, and sailed the next day : 
Held that the dropping down from 
Portneuf to Quebec on the 26th was 
not a compliance with the warranty. 
Ridsdale v. Netvnham, H. 55 G. 3. 

456 

3. Policy of assurance on ship at and 
from Memel to the ship's port of dis- 
charge in England, warranted to de- 
part on or before a particular day. 
Held that this warranty required not 
only that the ship should set sail on 
the voyage, but that she should be 
out of the port on or before the day ; 
and therefore when she set sail on 
the voyage before the day, but was 
detained within the harbour by ad- 
verse winds until after the day, this 
was not a compliance with the war- 
ranty. Moir V. The Royal Exchange 
Assurance Company, H. 55 G. 3. 

461 
JOINDER. 

A count for embezzling bank-notes 
upon the statute may be joined with 
a count for larceny. The King v. 
Johnson, H. 55 G. 3. 539 

JUDGMENT, 

Sec Abatement. 



JUSTICES, 
See Appeal, 2. 

1. A justice of the peace may commit 
a feme covert who is a material wit- 
ness, upon a charge of felony brought 
before him, and who refuses to ap- 
pear at the sessions to give evidence, 
or to find sureties for her appear- 
ance. Bennet and Wife v. Watson 
and Another, T. 54* G, 3. Page 1 

2. A justice before whom a deserter is 
brought and committed to the county 
gaol, may, if the deserter is unable 
to bear the charges himself, direct 
the expences of conveying him thither 
to be paid, by the treasurer of the 
county, to the constable of the parish 
who found and apprehended him in 
the parish, and conveyed him to the 
gaol. The King v. Pierce, T. 54 
G. 3. 62 

LANDLORD AND TENANT, 
See Debt. 

1. Demise for years to 5., and S, co- 
venants that he, his executors, ad- 
ministrators, or assigns, would not 
assign the indenture, or his or their 
interest therein, or assign the pre- 
mises to any person whatsoever, 
without consent m writing of lessor. 
Proviso, that in case S,, his execu- 
tors, administrators, or assigns should 
part with his or their interest con- 
trary to his covenant that lessor 
might re-enter, S. deposited the 
lease as a security for money bor- 
rowed, and became bankrupt, and 
the lease was sold by direction of 
the Chancellor to pay that debt : 
Held that the assignees under the 
commission might assign the lease 
to the vendee without consent of the 
lessor. Doe dem. Goodbehere v. Be- 
van, H. 55 G. 3. 353 

2. Tenant may shew his landlord's title 
at an end, in ejectment brought 
against him by the landlord. Doe 
d, Jackson v. Ramsbotham, H. 55 
G. 3. 516 

LARCENY, 

See Indictment, 4, 5. 



LIEN. 



MANDAMUS. 
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LEASE, 

See Devise, 2, Landlord and Te- 
nant. Power, 1. Settlement 
BY Tenement of 10/. a Year, 1. 

LICENCE, 

See Insurance, 1, 

It seems that under a deputation from 
the commissioners of stamps, au- 
thorizing H. and »S., collectors of 
the post-horse duties, to grant li- 
cences to persons to let post-horses, 
a licence by H. for S. and self is 
well enough. Smith and Aiiother, 
q» t.y Sfc, V. Mossy T. 54? G. 3. 

Page 15 
LIEN. 

1. A printer employed to print certain 
numbers, but not all consecutive 
numbers, of an entire work, has a 
lien upon the copies not delivered 
for his general balance due for print- 
ing the whole of those numbers. 
Blake and Others t Assignees of Strata 

Jbrdy a Bankrupt ^ v. Nicholson, M. 
55 G. 3. 167 

2. Where by charter-party the ship- 
owners covenanted to receive a full 
cargo, and the freighter to load the 
same, and to pay so much for every 
ton of flax, &c. which should be de- 
livered at the king*s beams at L,, 
and so much per diem for demurrai^e, 
and the parties mutually bound them- 
selves, especially the ship-owners, the 
ship, her tackle, and appurtenances, 
and the freighter, the goods to be 
laden and put on board, in a penal 
sum, for tne performance of every 
article contained in the charter-par- 
ty: Held that the ship-owners had 
not a lien upon the goods actually 
brought home to L. for a sum of 
money claimed to be due in respect 
of goods which were put on board at 
the loading port, but afterwards 
relanded, and restored to the agent 
of the freighter, under process of the 
law at the loading port, nor for a 
sum claimed for dead freight, nor 
for a sum claimed for demurrage. 
Birleuy Assignee of Holt, Bankrupt, 
V. Gladstone ana Another, M, 55 
G. 3. 205 



LIMITATION OF ACTION* 

Where a canal company were era- 
powered to supply the canal with 
water from all streams whatsoever 
within the distance of 2000 yards, 
except as thereinafter mentioned, 
with a proviso that nothing should 
extend to authorize them to take > 
water from certain specified streams 
between 10th June and 10th Sep* 
temhery except only that if one of 
those streams should overflow, the 
same may be taken into the canal 
so long as such overflowing shall 
continue, and that all actions should 
be brought for any thing to be done 
in pursuance of the act, or in the ex- 
ecution of the powers and authorities 
before given, within six calendar 
months after the fact committed ; or 
in case of continuation of damages, 
within three calendar months ^er 
the committing such damages shall 
have ceased: Held that the taking 
and continuing to take the water 
by the company from the specified 
streams during the prohibited times, 
might, nevertheless, be so far a thing 
done in execution of the powers and 
authorities given them by the act as 
to entitle the company to the protec- 
tion of the act as to the time of com- 
mencing the action against them. 
And therefore an award which found 
that they did take the water from 
two of the specified streams, &c. 
during the prohibited times, and 
when the other stream did not over- 
flow, and consequently that it was 
not done in pursuance of the act, or 
in the execution of its powers and 
authorities, and therefore not within 
the protection of the act as to the 
time of commencing the action, was 
ill. Gaby V. Wilts Canal, H, 35 
G. 3. Page 580 

MANDAMUS, 

Sc^ Affidavit, i\ Conviction. 

By charter 7 H. 3. the mayor of Li* 
verpool is appointed to be elected 
out of the 41 common councilmen, 
and every mayor is appointed an al- 
derman ; and it is granted " quod 



6K MONEY HAD AND RECEIVED. 
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quandocunque accident aliquem ma- 
jorem, &c. aut aliquem vel aliquos 
de ballivis, vel de communi concilio 
vill. prsed. pro tempore existent, 
obire, seu ab officio suo, vel ab 
officiis 8ujs> amoveri, vel decedere, 
sive siare recusare, quod tunc, & in 
quolibet tali casu, al* idonea per- 
soni^ vel aV idoneae personsB, de 
tempore in tempus, ad & in offic' il- 
liuSy vel ad & in offic* illorum sic 
amot', vd obeunt', sive stare recu- 
sant'y eligetur," &c. ; and by subse- 
quent charters every alderman is ap- 
pointed a justice for the town : Held 
that the defendant, who was a com- 
mon councilman, and had once served 
the office of mayor, and acted as 
justice for the town, but had since 
. quitted the town, and resided four 
miles distant, having only a bank 
there, and was an acting magistrate 
for the county, was not entitled to 
refuse to stand at a subsequent elec- 

_ ;Uon of mayor, though tne serving 
that office would compel him to re- 

», move his residence to the town, and 
prevent his acting as magistrate for 
the county ; and therefore the Court 
sranted a mandamus to take upon 
himself the office, he having been 
elected at such subsequent meeting. 
The King v. Leyland, M. 55 G. 3. 

Page 184 

MARRIAGE, 

See Agreement. Settlement by 
Marriage. — And notes at end of 
case The King v. The Inhabitants of 
BiUingshursty M. 55 G. 3. 

259—267 

MISNOMER, 
See Amendment. 

MONEY HAD AND RECEIVED. 

Where defendant received from his 
principal abroad a bar of silver, and 
took it to plaintiffs, who melted it, 
and sent a piece to an assayer to be 
assayed at aefendant's expence, and 
paid a price for the bar to defendant, 
as for tne number of ounces of silver 
which by the assay it was calculated 
to contain, which number was after- 



wards discovered to exceed the true 
nuniber : Held that plaintiffs might, 
after having offered to return the 
bar, have money had and received 
against defendant for the price thus 
paid to him under a mistake, although 
defendant had forwarded hb account 
to his principal, and in it had placed 
the price received to the credit of 
his principal. Cox and Others v. 
Prentice, H. 55 G. 3. Page 344 

MORTMAIN, 
See Charitable Uses. 

NEW TRIAL. 

1. The presence of all the defendants 
convicted of an indictment for a con- 
spiracy is necessary in order to move 
for a new trial on behalf of any of 
them. The King v. Askeuo and 
Others, T.5\G.3. 9 

2. S. P. The King v. Ldn Cochrane, 

10 n. 
NOTICE, 

See Bills of Exchange, S. Va- 
riance, 2. 

A term's notice is not necessary where 
there have been no proceedings for 
four terms after verdict. May v. 
Wooding, H. 55 G. 3. 500 

ORDER IN COUNCIL, 

See South Sea Company. 

OVERSEERS, 
See Costs, 2. 

PARTICULARS, BILL OF, 
See Debt. 

PEER. 

If a peer be sued jointly with others 
by bill of Middlesex, the Court will 
set aside the proceedings as against 
the peer. Briscoe, Bart, v. The 
Earl of Egremont and Others, T. 
54 G. 3. 88 

PENAL ACTION, 
See Venue. 

PIRACY, 
See Copyright. 
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PLEADING, 

See Indictment. Variance. Venue. 

1. Where upon the execution of an an- 
nuity bond by three out of several ob- 
ligors, the grantee of the annuity 
paid the consideration-money to Z). 
S., one of the three, who immedi- 
ately paid it into a banker's in the 
names of himself and <7. L., the at- 
torney who acted for all parties^ and 
took the banker's receipt for the mo- 
ney in the names of himself &nd </. L., 
which was done in consequence of 
the other obligors not attending to 
execute the bond, it being agreed by 
the parties then present that until the 
securities should be executed the mo- 
ney should remain in the hands of a 
banker, and afterwards upon the exe- 
cution of the securities, the money 
was paid at the banker's with the au- 
thority of J, L. to 2). S,t and upon 
debt brought by the executors of the 
grantee on the annuity bond, the con- 
dition of which, on oyer, stated that 
the grantee paid the money to the ob- 
ligors, and the memorial stated that 
the money was paid to D. S.j to the 
use of himself and the other obligors 
by the grantee : Held that a plea al- 
leging that in the assurances the con- 
sideration-money was stated to be 
paid by the grantee, and that it was 
not stated in the assurances that the 
sum was advanced by any agent or 
agents of the grantee, and that the 
same was advanced on behalf of the 
grantee by J. L. and 2). S.^ was to be 
taken as pleaded with reference to 
the annuity act, 17 G. 3. c. 26., and 
that it raised an objection which was 
sustained by the facts, and invalida- 
ted the bond. Norwood and Another ^ 
Executors of W. Coare^ deceased^ v. 
UnderhiU, T.M G. 3. Page 82 

2. In a declaration for slander of plain- 
tiff in his trade, a count alleging that 
the defendant, in a certain discourse 
in the presence and hearing of di- 
vers subjects, falsely and maliciously 
charged, and asserted, and accused 
plaintiff of being in insolvent cireum- 
stancesi and stating special damage, 



but without setting out the words, is 
ill, and if it be joined with other 
counts, which set out the words, and 
a general verdict given, the Court 
will arrest the judgment. Cook ▼• 
Cox, T. 54 G. 3. Page 110 

3. To debt on an award made by 
arbitrators upon a submission to them 
generally without any time, a plea 
that the arbitrators did not make any 
award within a reasonable time, aa- 
judged ill. Curtis v. Potts^ T* 54 
G. 3. 145 

4. In a declaration on a promissory 
note, with the common counts, it is 
enough to allege a county for a ve« 
nue, without a parish. Ware v. Boy^ 
deUy T. 54 G. 8. 148 

5. Declaration against the maker of a 
promissory note, payable at a parti- 
cular place, and avers a presentinfent 
at the place, and that the defendant, 
licet, ssepius requisitus, hath hitherto 
refused, and still doth refuse to pay. 
Held well upon demurrer, and that a 
refusal at the particular place E^sed 
not be averred. Buttertvorth y. Lord 
Le Despencer, T. 54 G. 3. 150 

6. The plaintiff cannot sign judgtifent 
after plea in abatement, becaosis the 
affidavit to verify the plea was sworn 
before the defendant's attorney. 
Horsfall v. Matheooman^ T, 54 G. 3. 

154 

7. A declaration by P. and C. assign- 
ees of a replevin-bond, stating that 
they distrained the defendant's goods 
for rent due to P"., is good, without 
naming C. bailiff. Both avowant and 
person making cognizance may take 
an assignment of the replevin-bond, 
and sue jointly upon it. The decla- 
ration need not set out the goods 
distrained : and if it state that the 
sheriff took the bond in double the 
value, conditioned for prosecuting, 
&c. and for making return of the 
goods in the condition mentioned^ and 
thereupon the sheriffreplemed the same f 
that shews that the bond was condi- 
tioned for a return of, the goods dis* 
trained. And the declaration Is not 
double, because it alleges that the 
defendant did not prosecute his suit 
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with effect, and hath not made a re- 
turn. PhiUips and Another v. Price^ 
M. 55 G. 3. Page 180 

S* A bill of exchange in this form : 
" Pay to T. G. B. or order 315/. va- 
lue received" and subscribed by the 
drawer, may be alleged in pleading 
to be a bill of exchange for value re- 
ceived hy the draxver. Grant v. Da 
CasUy H. 55 G. S. 351 

9. Debt on bond with a penalty : plea 
infancy; replication, that afler the 
making of the bond and before com- 
mencement of the suit he attained his 
full age, and afterwards, and before 
the suit, assented to and rati6ed and 
-confirmed the bond: Upon special 
demurrer, held that the replication 
was ill, for an infant cannot give a 
bond with a penalty for the payment 
of interest ; and unless he be estop- 
ped by some act at full age of as high 
authority as the bond, he shall avoid 
it. Baylu ▼. Mari^ and John Dine- 
ley, H. 55 G. S. 477 

lO* Debt on bond made by C. and his 
soretiet, with a condition reciting 
Stat. 27 G. 2. c. 38., and that C. (four 
years before the date of bond) was 
appmnted by the churchwardens and 
parishioners of D.» in pursuance of 
the statute, collector of the poor- 
rates to be levied and raised in the pa- 
rish, and conditioned that C. should 
account, as oA en as required, for all 
monies so collected and received by 
Aim, by virtue of the act, &c. Breach, 
for not accounting for monies col- 
lected and received since the making 
of the bond. Plea, that C. accounted 
for all the monies collected and re- 
c^ved by him before the making of 
the bond; 2d]y, that the office of 
collector is an annual office, and that 
C accounted for all the monies col- 
lected and received by him within 
the current year of office in which 
the bond was made: Upon demurrer, 
held that both pleas were ill, for by 
Ihe words of the statute the appoint- 
ment is prospective, to collect future 
rates, anid not retrospective only, and 
the conditioD is in the words of the 
statute, without anyrestradning words: 



and it is not pleaded that the office 
was an annual office at the time of 
making the bond, and if it had been, 
yet it appears by the statute not to 
be an annual office, though concern- 
ing rates which are raised in the 
course of a year. Curling and Others 
v. ChalkUn and Others^ H. 55 G. 3. 

Page 502 

PLEDGES, 

See Bail, 2. 

POST-HORSE DUTY. 

See Licence. 

The letting to hire a hearse and four 
horses, by a person licensed to let 
horses, for the purpose of conveying 
a corpse from V. to B, to be buried, 
for which the person letting charged 
and received a specific sum for the 
job, and not after the usual or any 
certain rate per mile, was holden not 
to be liable to the post-horse duty. 
Smith and Another^ q, /. &c. ▼. Moss, 
T.5^G.3. 15 

POWER. 

See Demise, 2. 

1. Devise to the use of H. L for life 
without impeachment oi waste, &c* 
remainder to the use of plaintiff for 
life, with power to make leases for two 
or three lives, &c. or Jar the term of 
21 years, so as there be reserved the 
best rent xcithcut taking any sum or 
sums of money ^ or other things Jar or 
in lien of a fine ; and H* I. by inden- 
ture 15 October leased ^/br 1-fr ye^rsj 
to be computed as to the meadow 
land from 13th February last, the 
pasture from 25th March last, and 
the messuage from 12tli May last, 
under a yearly rent payable to lessor, 
and such otlier person as should be 
entitled to the freehold and inheri- 
tance, half vearlr on 11th Xavcmber 

' mm 

and 25th March, the first payment 
to be made on 11th Xavemier next 
cntuing, and lessee covenanted with 
lessor, his heirs, ajptf ass^ns, for pay- 
ment to lessor and such other peisoo, 
dc. of the rent at the days and timesy 
&c Held that the lease for ll> years 
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was warranted by the power to lease 
for 21 ; and that the reservation of 
the first half year's rent, payable at 
the end of 27 days, was not taking a 
sum of money for a fine, being in con- 
sideration of a preceding occupation ; 
and that plaintiff, after the death of 
H. I- was an assignee within stat. 
32 H. 8. c. 34., and might maintain 
covenant against the lessee for rent- 
arrear after the death of //. /., and 
during the continuance of the term. 
Ishertoood v. Oldknoiu, H, 55 G, 3. 

Page 382 
2. Devise of lands to E, B. for life, 
with power to charge the same, by any 
deed or deeds, writing or writings, 
under her hand and seal, attested by 
two or more witnesses, or by will, &c. 
and for securing the raising and pay- 
ment of the charge to limit and ap- 
point the devised premises to trus- 
tees,&c.: Heldthat the power was not 
well executed by deed charging the 
premises with a sum of money, and for 
securing the same demising them 
for a term; such deed being signed, 
sealed, and delivered in the presence 
of two witnesses, but the attestation 
indorsed on the deed and subscribed 
by the two witnesses, expressing only 
that it was sealed and deUvet^d in their 
presence, Wright and Others v. Bar- 
low and Others i H. 55 G. 3. 512 

PRACTICE. 

See Abatement. Affidavit, 4. 
Bail. Baron and Feme. Bill 
OF Exchange, 2. Costs. In-' 
QUI II Y, Whit of. Peer. 

1 . If a cause be removed by defendant 
by habeas corpus, out of an inferior 
court, plaintiff is not bound to de- 
clare in the court above if he has 
taken no other steps than compelling 
the defendant to put in and justify 
bail there. Clack v. Dixon, T. 
54 G. 3. 93 

2* The plaintiff may obtain arule for 
referring a bill of exchange to the 
Master on the day on which interlo- 
cutory judgment for want of a plea is 
argued^ Pocock v. Carpenter^ T. 
54 G. 3. 109 



3. The Court held that plaintiff might 
lodge a detainer against defendant in 
custody upon mesne process, after 
his bail had justified, the defendant 
not having completed his discharge, 
but being still within the prison: and 
that he was not entitled to his dis- 
charge upon an affidavit that the sum 
for which the detainer was lodged 
was due at the time of the first ar- 
rest. Quin v. Reynolds, T, 54 G. S« 

Page 144 

4. An affidavit of debt not intitled of 
any court, and only with the words 
by the court written at the bottom of 
the jurat, is not sufficient. Moiling 
v. Poland, T. 54 G. 3. 157 

5. In an affidavit to hold to bail, if the 
deponent be described as ^^ of the city 
of London, merchant,'' it is sufficient. 
Vaissier v. Alderson, M. 55 G. 3. 

165 

6. Affidavit to hold to bail " that R. 
Sutton is indebted to plaintiff for mo- 
ney paid and laid out to the us« of 
the said R, Jackson," held w^ll 
enough. Hughes v. Sutton^ Af. 
55 G. 3. 178 

7. The Court will not grant a rule that 
the plaintiff may give security for 
costs, unless application has been 
made to him to give security. Bass 
V. Clive, M, 55 G. 3. 283 

8. The Court upon application to set 
aside a regular attachment against 
the sheriff for not bringing in the 
body, will require either an affidavit 
of merits, or that the application is 
made on behalf of the sheriff, or the 
bail, without collusion with or indem- 
nity from the defendant. The Kingy, 
The Sheriff^ qf Middlesex, in a case of 
Gee V. White, M. 55 G. 3. 299 

9* A term's notice is not necessary 
where there have been no proceed- 
ings for four terms after verdict. 
May v. Wooding, H. 55 G. 3. 500 

10. Proceedings in replevin stayed after 
conusance and plea in bar, upon pay* 
ment of costs of the action and dis- 
tress, and replevying, and delivering 
up the replevin bond to be cancel- 
led, there being no special damage* 
Banks v. Brand and Another, H. 
55 G. 3. 525 



PRISONER. 
See Costs, 3. 

PRIVILEGE. 
See Consul. Peek. 

PROMOTION, Page 836. 

REGULA GENERALIS. 
Sea Office, T. 54 G. 3. 163 

RELEASE. 
■ A deed iaier partes cannot operate as 
a release to strangers : therefore a 
charter-party between A. and B., in 
consideratinn of a former charter- 
party between A. and C, which for- 
tner charter-party, in consideration 
of the freight B. was to paj^i was 
thereby declared null and void, A. 
agreeing to cancel the first in consi- 
dcntiaa. of the wcond, and C. wm 
Oefcbf scqaitted of all claims which 
, J> might have against him in virtue 
^^of the first charter-party, was held 
j'oot to operate as a release from A. to 
C> of the first charter-party. Storer 
% Gordon and Others, M- 55 G. 3. 
^ 308 

',' . , RENT. 



!,.„: REPLEVIN. 

&() IsQutRY, Writ op. PttADiKO, 
'b 7. Practice, 10.. 

f.^ SALE, 

""' See Fhaddh, Statute or. 
\xhert the seller of goods upon the 
{buyer's refusal to accept them re- 
{flu^ed the buyer to sell them for 
.nim, which the buyer-agreed to do 
,'Jiir. he could, bat did not: ^eld that 
j^ an action by the seller for the 
price, the Jury, in considering whe- 
^er the request made by the seller 
,ww a waiver of the contract of sale, 
could not take into their considera- 
^bn ivbether such request was made 
lUnder aa ignorance m the law, and 
,iia|Nceuioa that his remedy was gone. 
■iawKery^r.Btmd, H.5iG,S. 978 



SETTLEMENT. 

SETTLEMENT— Jy E«to** 
Grandfather, father, and tatf, and the 
grand&ther gave ttre father a piece 
of land, on which he immediately 
built a house, and continued in pos- 
session for 30 yean, without paying 
any rent or acknowledgment, some- 
times residing in, the hoiise with his 
family, and at other times letting it, 
and receiving the rent; Held that 
the SOD, who ceased to be a part of 
his father's family 13 years after the 
building of the house, was entitled 
to the settlement which the &ther 
gained by residing in the house. 
The King ». The Inhahitanlt of Ca- 
low, T. 54 G. 3. Page 22 



1. Where the master of a servant un- 
der a yearly hiring, 28 days before 
t&a egd oir t l ia y a« , MMVpbwbMr 
siness, sold bis stocK, and paU of 
and discharged the servant, with alt 
his other servants, paying them their 
full wages, and telling them to go 
where Uiey liked, and the servant 
took his wages, left the house, and 
worked with another person, with 
the master's knowledge, during the 
28 days : Held that this was a £sso- 
lution of the contract; and it appear- 
ing upon the case stated by the ses- 
sions that they had proceeded on the 
ground of its being a dispensation, 
though the sessions did not find that 
as a fact, this Court quashed the or- 
der of sessions. The Kinev. The In- 
habitantt of Bray. T. 54 G. S. 20 

2. An invahded soldier at the depAt, 
who, in pursuance of an order from 
government, had leave of absence 
upon agreeing to relinquish his pay 
for the time, which leave was renew- 
ed from time to time, by furlough, 
for different periods of three, six, and 
four months, which he procured by 

King to the depdt for them, was 
id not to gain a settlement by hir- 
ing and service for a year, not being 
sui juris lawfully to hire himself with- 
in the stat.S FT. ^Af. ell ..though 
before such hiring the miatreu ap- 



SETTLEMENT. 



SEWERS. 
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plied to the commanding officer at 
the depot, to know if he might hire 
himseli for a year^ and was told that 
he might, and during the year's ser- 
vice he received no pay, nor was 
called upon, nor did perform any mi- 
litary duty. The King v. The In' 
habitants of Beatdieu, M» 55 G* S. 

Page 229 

3» A servant in husbandry, hired to 
serve for the weekly wages of 4«., 
board, washing, and lodging, except 
in the harvest month, when his wages 
were to be increased to lO^* 6d. per 
week, and then again reduced to is.y 
does not gain a settlement ; for that 
is only a weekly hiring. The King 
V. The Inhabitants ofDodderhill, tn 
Wychf otherwise Droitwychy M. 
55 G.S. . 243 

4. Where an infant bound himself ap- 
prentice for seven years by indenture, 
to which indenture he and his mas- 
ter were the only parties, and after 
serving some time, m consequence of 
the master's runnmg away and lear- 
ing him, procured the indenture to 
be given up to him with the mas- 
ter's consent, and afterwards, during 
the seven years, hired himself as a 
yearly servant and served a year: 
Held that he acquired a settlement 
by such hiring and service, for it was 
for the infant's benefit under the cir- 
cumstances that he and his master 
should be at liberty to put an end to 
the indenture. The King v. The In- 
' habitants of Mountsorrely H. 55 G» 3. 

497 

SETTLEMENT— Jj^ Marriage. 

1. A person whose baptismal and sur- 
name was A, L., was married by 

.banns by the name of G. S., having 
been known, in the parish where he 
resided and was married, by that 
name only, from his first coming into 
the parish till his marriage, which 
' was about three years : Held that the 
marriage was valid, and therefore the 
wife and children entitled to the 
husband's settlement. The King v. 
The Inhabitants of BiUingshurjtf M. 
55 G. 3. 250 

2. A marriage by licencCi not in the 



iiian's i^eal name, but in the name 
which he had assumed because he 
had deserted, he being known by that 
name only in the place where he 
lodged and was married, and where 
he had resided sixteen weeks, was 
held a valid marriage. The King v. 
The Inhabitants of Burton-upon" 
Trent, H. 55 G. 3. Page 5S7 

SETTLEMENT— i5»y a Tenement of 
10/. a' Year > 

1 • Where five persons as members of a 
managing committee of a corporation^ 
who were proprietors of a bndge and 
the tolls thereof, demised the toll- 
house and tolls to the pauper, for 
one year, reserving a rent to the cor- 
poration, and a power of re-entry, 
but the demise was not under the 
corporation seal, but only under the 
seals of the five individual members : 
Held that the pauper did not gain a 
settlement by occupying the toll- 
house and tolb above 40 days, and 
that his haying paid rent for the same 
made no difierence, the annual value 
of the toll-house without the tolls not 
exceeding SL The King v. 7^ 
Inhabitants of Korth Dttffieldl M. 
55 G. 3. 247 

2. Where the pauper was hired as bail- 
iff to p., who held a farm, under an 
agreement that he was to have week- 
ly wages, &c. and his master to find 
him a house, and either to furnish 
him with two cows, or the pauper was 
to be at liberty to hire two, and feed 
them on the farm, and he served 
three years under the agreement^ and 
lived with his family in his master's 
house, occupying the kitchen and two 
rooms, and hired two cows, which fed 
during the summer in the pastures of 
his master : Held that by the feeding 
of the cows which was above the 
yearly value of 10/., the pauper ac- 
quired a settlement. Tne King v. 
The Inhabitants of Minster^ M. 
55 G. 3. «76 

SEWERS, COMMISSIONERS OF. 

The commissioners of sewers cannot 
assess a person in respect of drains 
which communicate with other ^ * 



diBt fall tBto the great sew^, if the 
level of his drains is so much above 
the sewer, that the slopping of the 
■ever could not possibly throv back 
the water so aa to injure his pre- 
iDises, and if he be not, and it does 
not appear that he is likely to be, be- 
nefited by the works done upon (he 
aewer. Matlen ». Scroogt, H. 
55 G. 3. Page 44.? 

SHERIFF, 
Srs Bail, 1. Evidence, 2- Prac- 
tice, 8. 

SLANDER. 
See Plbadinq, '2. Variakcb, 4. 

SOLDIER, 
See Settlement— J^ Hiring and Ser- 



SOUTH-SEA COMPANY. 
The Stat. 47 G. 3. sess. I. c. 23. which 
repeals to much of lUe tlat. of j4nne 
aa vesta in the South Sea Company 
the escluaive privilege of trading to 
parts within certain limits, extends 
only to Buch places within those limits 
M were at the time of passing the act, 
or at any time since, in the posses- 
sion or under the dominioo of his Ma- 
I'esty; and therefore an action was 
leld not to lie against Ihe defendant 
for not aafely stowing and conveying 
goods of the plaintiff from London to 
Btiettoi Ayres, which place was cap- 
tured by his Majesty's forces, hut af- 
terwartfs recaptured hefore the pass- 
ing of [he act, and the shipment of 
the goods: although the goods were 
shipped under the saaction of an or- 
der in council purporting lo autho- 
me the voyage, and the re-capture 
was unknown when the goods were 
fihipped and the voyage commenced. 
Wilkinson, AsJ^nee o/HaJenden and 
Neaxoinb, Bunirupls, v. Lottdonsack, 
T. 5tG. 3. 117 

STATUTES. 

Hen. V- 

1. c. 5. Statute of additions. 166 



Hen. Yin. 

Assignee. 
PhU. & Mary. 
. 13. Justices. 

Eliz. 



PogeSfr^ 



Witnesses. 
5,6 



5. c. 4-. Apprentice. 189 

.13. C.5- Fraudulent Assignment. 371 
31. c. 5. Venue. 430 

3. e. 10. M. I, 2. Chaises for 

conveying to gaol. 63 

7. c. 5. Costs. ISl 

21. c 4. Venue. 430 
e. 1% Coats. ISl 

Charlet II. 

12. c.2t.jr.45. Appeal. Excise. 140 

\5.c.U.t.\9. Appeal. Excise. 

Costs. 141 

22. c. 12. Highways. 468 
29.C.S. ». 17. Frauds. 178 

U'UJ. & Marif. 
3.C. II. Settlement. 229 

5.C. II. Costs. 465 



8. c. 1&. Copyright. 

9. e 21. Soatk Sea Company 1 

Geo. II. 
2. c. 5. Banknotes. Larceny. 

545. 5 
5. c. 30. *. 9. Bankrupt. 
9- c. 36- Mortmain. A 

1 1. e. 19. i. 23. Replevin bonds. 1 
15. e- 13. I. 11. Forging bank- 

26. c S3. Marriage. i 

27. c. 3. Expsnct-s of conveying 
to gaol. 

Geo III. 
3- e- \5- s. 4. Corporation- 
books. £ 

10. c. 18. Dog-stealing. 3 

13. c. 78. Public footway. Ap- 
peal. Costs- 459. 4 

17. c. 26. Annuity act. 
c. 5G. t. 20. Appeal. 4 

25. c. 51. Post'horses. 

32. c. 58. Corporation books. 2 



VARBANCB. 



WARRANTY. 
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SS.c.^iS.9. Broad. P^ 14 

39. c. as. £BdifaiiB^(MM;. 539 

4S.G.46.s.% BaU. 283 

4>k<?. 98. Post-horses. 18 

47; g€ss. h c. 2a Swth Sea Com* 

peny. 123 

48; c. 74. s. 13. Appeal. Wit- 

nesiies. 142 

<?. 98. «. 6. Poat4iorae8. 19 

c 123. Insolvent Debtors. 282 

49. c. lU. sf« 8« 14. 3iwJuu(]^. 78, 92 

51. c. 30. Inclosure. 323 
c. 61. 127 

52. c. 39. s. 34. Pilot act. 429 
c. 64. Bank notes. False 

pretences. 551 

53. c. 17. «. 106, 107. (Mutiny 
act.) Deserter. 65 

SURETY. 
See Pleading, 10. 



TIME, 
See Award. Pleading^ 3. 

PilACTICE, 9. 



10, 



TOLLS, 

See Settlement — b^ Tenement of 
10/. O'l/ear, 1. 

VARIANCES 



See Pleading, 8. 

1 . An allegation that an action was de- 
pending in his Majesty's Court o£the 
Bench at Westminster , is not sustain- 
ed by proof of a pluries bill of Mid- 
dlesex; for by such allegation the 
common bench must be intended,. 
Impey v. Taylor, M. 55 G. 3. 166 

2. Where plaintiff declared that in a 
certain messuage or dwelling-house 
and premises &c, he distrained for 
the rent of the said premises, with 
the appurtenants, by virtue of a cer- 
tain demise thereof; proof of a lease 
of two messuages, reserving a rent, 
and of a notice of distress for the 
rent of the two messuages, was held 
not to be a variance. Taylor v. 
Brooke, M. 55 G. 3. 169 

3. Where plaintiff declared that de- 
fendants accounted with him for all 
the monies severatijr.dtue frQnitbw».. 
and that the amount of such monies 

Vol. in. Q qfc. 



was 21/. 6^.9 and in consideration that 
ifjjke would focbear payment of the 
monies severally due from them, the 
gross amount or which was 21/. 6«.» 
defendants undertook to pay the said 
sttm^ Sec. and the plmntiff proved that 
the sura due to him waa 20/. 18;.: 
H^ld that this was a fetal, variance. 
Amfkld ▼. Bate and Others^ M. 
53 G. 9. « Page 173 

4. Ih slander, the dedaratton mleged 
that the plamtiff at the tiaie of speak- 
ing,' &c. was of two trader, and that 
de^odanti intending^ to injure him in 
his several trades as aforesaid, and 
to prevent persons from employ- 
ing him in the way of his said se- 
veral trades, in a certain discourse 
which he had of and concerning the 
plaintiff in one of his trades, spoke, 
&c. : Held that though the plaintiff 
failed to prove he was of both trades, 
yet he might recover upon proof that 
he was of that trade concerning 
which the defendant was charged to 
have spoken the words. Figgins v. 
CogsnoeU, H. 55. G. 3. 369 

VENUE, 

See Debt. Pleading, 4. 

ln>del^ uj^ion stat. 52 G. 3. c. 39 (pilot 
act), for penalties for continuing in 
the charge of vessels without being 
licenced, the venue must be laid in 
the county where the offence is com- 
mitted. Barber q. t. v. TiUon, H. 
55 G. 3. 429 

UMPIRAGE, 

See Award. 

VOYAGE, ILLEGAL, 

See South Sea Company. 

WAIVER, 
See Assumpsit, 1. Sale. 

WAR, 
See Indictment, 3. 

WARRANT, 

See Commitment. 

WARRANTY, 
See Insurance, 2, 3. 



WAY, 

Ste Appbal, 2. 

WITNESS. 

1. A jusdOB of the peace may commit 
a feme covert who is a material wit- 
neu, upana charge of felony brought 
before oim, and who refuses toappear 
at the sesaiona to ^^ve evidence, or 
to find euretiei for her appearance. 
Bennet and Wife r. Wtdtott and An- 
other, T. 54 G. 3. Page 1 

i. The commiadonera of appeiU in 



WRITOPINQUIHY. 

mBtten of exeice, cannot reject tim 
testimony of witnesses tendered Rn 
the appellant, upon appeal to then 
against a conviction by the commit- 
sionera of excise. Upon the ground 
that such witnesses were not exa- 
mined at the original hearing. Tht 
King v. The CommUsionen o/" Ap> 
peak m Matters of Excise, T.SiG.S. 
Page 133 

WRIT OF INQUIRY. 

See Inquibt, Wbit or. 



END OF THK THIXD TOLrKX. 
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